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CJEU decides that Portuguese taxation of dividends received by foreign UCITS is 
contrary to EU law 
 
CJEU – Portugal –  Free movement of capital – Withholding tax on dividends – UCITS  – 
Comparability  
 
On March 17, 2021, the Court of Justice of the European Union (‘CJEU’ or ‘Court’) rendered its 
decision in case C-545/19. The case concerns the compatibility with EU law of the Portuguese 
withholding tax levied on dividends paid by Portuguese companies to foreign undertakings for 
collective investment in transferable securities (‘UCITS’). In contrast to the opinion of the Advocate 
General (‘AG’), the Court concluded that the Portuguese legislation under dispute is contrary to the 
free movement of capital.  
 
Background  
 
The plaintiff is a tax-exempt UCITS established in Germany that received dividend income from 
investments in Portuguese companies. The taxpayer disputed the Portuguese regime on grounds 
of discrimination prohibited under EU law.  
 
In Portugal, dividends distributed by Portuguese entities to UCITS set up under Portuguese law are 
exempt from corporate income tax (CIT) and are taxed in the hands of the investors, at the time of 
the distribution. However, since 2015, domestic UCITS are subject to a quarterly ‘stamp duty’ of 
0.0125 percent, that is levied on the total net asset value of the UCITS (including, inter alia, unpaid 
dividends). On the other hand, foreign UCITS are subject to a final withholding tax of 25 percent to 
the extent that they are subject in their country of establishment to a CIT rate lower than 60 percent 
of that applied in Portugal. The withholding tax can be reduced under double tax treaties in force. 
 
On May 6, 2021, AG Kokott of the CJEU suggested that the Court finds that the legislative provisions 
under dispute are compliant with EU law. In short, in the AG’s view, the case under dispute was 
different from previous case law such as Fidelity Funds (C-480/16) since it did not involve a full tax 

https://curia.europa.eu/juris/fiche.jsf?id=C%3B545%3B19%3BRP%3B1%3BP%3B1%3BC2019%2F0545%2FP&oqp=&for=&mat=LCM%252CLCC%252CETAB%252CSERV%252CDFON%252CMARI%252CDISC%252CFISC%252Cor&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&dates=%2524type%253Dpro%2524mode%253DfromTo%2524from%253D2022.03.01%2524to%253D2022.04.01&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=318008


exemption for domestic UCITS. Instead, the AG considered that the case concerns a mere 
difference in taxation techniques, and a restriction could only exist if foreign UCITS are subject to a 
less favorable tax treatment compared to domestic UCITS.  
 
For the purpose of this analysis, the AG notes that one should also consider whether the Portuguese 
dividend withholding tax is creditable when the income is taxed in the hands of the foreign UCITS’s 
investors.  Moreover, in the AG’s view, foreign UCITS are not in a comparable situation to domestic 
UCITS because Portugal does not have the authority to tax foreign entities in the same way as it 
taxes Portuguese UCITS (i.e. by applying a stamp duty on the global net asset value of the UCITS). 
Furthermore, the AG noted that even if the CJEU proceeds based on the assumption that the 
domestic and foreign UCITS are in a comparable situation, the difference in treatment would be 
justified by the need to preserve the balanced allocation of the power to impose taxes between the 
Member State, to avoid ‘double non-taxation’ in the context of efficient tax collection and to 
safeguard the coherence of the Portuguese tax system. 
 
The CJEU decision 
 
The CJEU concluded that the case needs to be analyzed in light of the free movement of capital. In 
this regard, the Court observed that, based on settled case law, measures that are likely to dissuade 
non-residents from making investments in a Member State or to dissuade residents from making 
investments in other States, restrict the free movement of capital. The CJEU also noted that this is 
also the case of the legislation under dispute. Contrary to the AG’s opinion, the Court therefore held 
that the difference in treatment between domestic and foreign UCITS  represents a restriction of the 
free movement of capital prohibited by Article 63(1) TFEU. 
 
The Court then addressed the issue of whether such a restriction is justified and first observed that 
the situation of a German UCITS is comparable to that of a domestic UCITS. In particular and 
contrary to the AG’s opinion, the CJEU noted that the stamp duty levied on domestic UCITS is a tax 
on assets which is not comparable to a tax on the income derived by legal entities. Furthermore, 
even if one would assimilate the stamp duty to a tax on dividends, domestic UCITS could avoid the 
payment by distributing the income immediately to investors. Additionally, the Court noted that the 
stamp duty applies only in cases where a minimum holding period is not met with respect to shares 
held in the companies distributing the dividends. In practice, it therefore impacts a limited number 
of cases.  
 
Consequently, in the Court’s view, the fact that foreign UCITS are not subject to stamp duty does 
not place them in an objectively different situation compared to domestic UCITS.  
 
The Court also recalled that the comparability analysis should be based on an overall assessment 
having regard to the aim, purpose and content of the Portuguese legislation. The reported aim of 
the measures under dispute, which needs to be verified by the referring court, is to prevent economic 
double taxation, by transferring the tax burden from the domestic UCITS to the level of the investors. 
In this context, the Court noted that because Portugal chose to levy tax on the income received by 
foreign UCITS, the latter are in a situation comparable to that of UCITS established in Portugal.  
 
Finally, the Court successively considered and rejected the justifications brought forward by the 
Portuguese government, i.e. the need to safeguard the coherence of the Portuguese tax system 
and the need to ensure a balanced allocation of taxing rights. With regard to the latter, the Court 
referred to its previous case-law based on which this justification cannot be invoked in cases where 
a Member State chose not to tax domestic UCITS on the domestic dividend income received. As a 



consequence, the Court found that the Portuguese withholding tax on dividends paid to foreign 
UCITS constitute an unjustified breach of EU law. 
 
EU Tax Centre comment 
 
The CJEU decision is broadly in line with its previous case law on the taxation of dividends paid to 
foreign UCITS, and notably takes a different approach than the one suggested by the AG.  
 
In particular the Court rejected the AG’s analogy with the judgement in the Pensioenfonds Metaal 
en Techniek case (C‑252/14) and argued that a tax levied on net assets is not comparable to an 
income tax for the purpose of assessing the existence of a restriction on the free movement of 
capital. Another key point is that the CJEU’s decision doesn’t follow the AG’s controversial reasoning 
on the comparability of domestic and foreign UCITS. As noted above, the AG took the view that the 
situations are not comparable because the latter cannot be subjected to the stamp duty on their 
entire assets. Such approach might have led to the arguable interpretation that Member States are 
allowed to differentiate between resident and non-resident taxpayers on the grounds that only 
resident taxpayers can be subject to worldwide taxation.  
 
Finally, we would like to comment on the argument put forward by the Portuguese government that 
the restriction is neutralized by a tax credit in Germany for the Portuguese dividend withholding tax. 
Although in theory this is correct, it assumes that the shareholders in the German fund are all tax 
resident in Germany. That is extremely unlikely. Secondly, not all German tax residents are de facto 
able to benefit from such a tax credit (for example if they have a very low income). 
 
Should you have any queries, please do not hesitate to contact KPMG’s EU Tax Centre, or, as 
appropriate, your local KPMG tax advisor. 
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