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AG considers that Italian tax withholding and reporting requirements for property 
intermediation services are not contrary to EU law 
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On  July 7, 2022, Advocate General (AG) Szpunar of the Court of Justice of the European Union 
(CJEU or the Court) rendered his opinion in case C-83/21. The case concerns the compatibility 
with EU law of Italian legislation based on which providers of property intermediation services – 
including digital platform operators, are required to withhold tax and report certain data on short-
term rental transactions performed by individuals.  

In line with previous case-law, the AG concluded that the reporting and tax withholding obligations 
do not breach EU law. However, in the AG’s view, the obligation to appoint a tax representative 
constituted a disproportionate restriction on the freedom to provide services.  

Background  
 
Starting June 1, 2017, Italy introduced a new tax regime for short-term rentals – i.e. accommodation 
services rendered for a maximum period of 30 days, provided by individuals outside a commercial 
activity. Under the rules, intermediaries were required to (i) collect information relating to short-term 
rental agreements and report it to the tax authorities, and (ii) withhold a 21 percent tax on payments 
performed by the users of the services and remit it to the Italian treasury. Non-resident 
intermediaries without an Italian permanent establishment were required to appoint a tax 
representative to comply with the withholding and reporting obligations.  
 

https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&lgrec=en&jge=&td=%3BALL&jur=C%2CT%2CF&num=C-83%252F21&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=16053806


The plaintiff is an Irish-based company operating a digital platform, which allows potential guests to 
connect with professional or non-professional hosts offering accommodation services. The plaintiff 
brought an action for annulment of the Italian decree and a related Circular. Following several 
proceedings, the Consiglio di Stato (Council of State, Italy) decided to refer preliminary questions to 
the CJEU whether the disputed regime: 

- falls within the scope of Directive 2015/1535 of on procedures for the provision of 
information in the field of technical regulations and of rules on information society 
services (‘Directive 2015/1535’)  

- falls within the scope of Directive 2000/31 on certain legal aspects of information society 
services, in particular electronic commerce, in the Internal Market ('Directive on electronic 
commerce'),  

- falls within the scope of Directive 2006/123 on services in the Internal market ('Directive 
on services’),  

- is prohibited under the EU free movement of services (Article 56 of the Treaty on the 
Functioning of the EU – TFEU.  

The text of the Directive 2015/1535 provides that Member States are required to communicate in 
advance to the Commission ‘technical regulations’ which impact the provision of online services. 
Failure to do so would make the legislation unenforceable. The Directive on services and the 
Directive on electronic commerce were introduced with the aim of creating a legal framework that 
ensures the free movement of (online) services between Member States, by prohibiting Member 
States from introducing restrictive measures related to services, and respectively information 
society services, as defined under EU law. The text of the directives indicates several areas in 
which this prohibition does not apply, including ‘the field of taxation’. 

 
The AG’s opinion 
 
The AG first analyzed if the regime under dispute is governed by Directive 2015/1535, and therefore 
whether Italy was obliged to communicate the rules to the Commission. The AG noted that the 
objective of the withholding and reporting requirements was to ensure proper taxation of property 
rental activity, and not to regulate intermediation services. Consequently, in the AG’s view, the 
contested regime doesn’t qualify as ‘technical regulation’ for the purpose of the Directive, and 
therefore its enforceability was not linked to fulfilling any requirements under this directive.    
 
The AG continued by analyzing the plaintiff’s claim that the contested regime restricts the EU 
freedom to provide services. The AG noted that the CJEU’s decision in case C-674/20 – see ETF 
Issue 474, is directly applicable to the Italian reporting obligation, and consequently the measure 
does not breach the freedom to provide services.  
 
In respect to the withholding obligation, the AG rejected the plaintiff’s claim that the withholding 
requirement constitutes indirect discrimination against cross-border service providers. Whilst it is up 
to the referring court to determine whether the plaintiff’s claim that most property intermediation 
platforms present on the Italian market are non-resident, the AG noted that, in his view, the argument 
was unfounded. Building from the plaintiff’s observation that in case of short-term rental contracts 
the level of risk is higher where the lessor is an individual, the AG noted that these transactions are 
also difficult to audit for tax purposes, as compared to cases where the lessor is a professional. 
Therefore, in the AG’s view, a withholding tax obligation imposed on the intermediary which handles 
the payment seemed reasonable. Furthermore, the withholding requirements were not targeted at 

https://home.kpmg/xx/en/home/insights/2022/04/etf-474-cjeu-decides-belgian-tax-reporting-requirements-for-property-intermediation-services-are-not-contrary-to-eu-law.html


regulating the service providers, but instead aimed to tax the rental of immovable property located 
in Italy. The AG also acknowledged that the withholding obligations may represent an obstacle to 
the freedom to provide services, but noted that the restriction was justified on the grounds of the 
effective collection of tax and preventing tax evasion. Based on these considerations, the AG 
concluded that the obligation to withhold tax does not breach the freedom to provide services.  
 
On the other hand, as regards the obligation to appoint a tax representative to comply with the 
withholding and the reporting requirements, the AG noted that based on settled case-law such 
measures constitute a disproportionate restriction on the freedom to provide services and is 
therefore precluded by EU law.  
 
Finally, the AG also noted that the regime under dispute falls within the ‘field of taxation’ and the 
measures are therefore excluded from the scope of the Directive on electronic commerce and the 
Directive on services in the internal market.  
 
 
EU Tax Centre comment 

Whilst AG opinions are non-binding on the CJEU, the current opinion is consistent with the settled 
case-law on this topic, and in particular with the CJEU’s decision on the Belgian reporting 
requirements contested by the same plaintiff (case C-674/20).  

From 2023 onwards, following local implementation of the latest revision of the Directive on 
Administrative Cooperation (DAC7), Member States’ tax authorities will receive and automatically 
exchange information on income earned by sellers on digital platforms, including income derived 
from the provision of accommodation services.  

Should you have any queries, please do not hesitate to contact KPMG’s EU Tax Centre, or, as 
appropriate, your local KPMG tax advisor. 
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Privacy | Legal 

You have received this message from KPMG’s EU Tax Centre. If you wish to unsubscribe, please 
send an Email to eutax@kpmg.com. 

If you have any questions, please send an email to eutax@kpmg.com 

You have received this message from KPMG International Limited in collaboration with the EU Tax 
Centre. Its content should be viewed only as a general guide and should not be relied on without 
consulting your local KPMG tax adviser for the specific application of a country's tax rules to your own 
situation. The information contained herein is of a general nature and is not intended to address the 
circumstances of any particular individual or entity. Although we endeavor to provide accurate and 
timely information, there can be no guarantee that such information is accurate as of the date it is 
received or that it will continue to be accurate in the future. No one should act on such information 
without appropriate professional advice after a thorough examination of the particular situation.  

To unsubscribe from the Euro Tax Flash mailing list, please e-mail KPMG's EU Tax Centre mailbox 
(eutax@kpmg.com) with "Unsubscribe Euro Tax Flash" as the subject line. For non-KPMG parties – 
please indicate in the message field your name, company and country, as well as the name of your 
local KPMG contact. 
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