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EXecutive summary

As a leading professional services firm, KPMG Australia (KPMG) is committed to meeting the
requirements of all our stakeholders — not only the organisations we audit and advise, but also
employees, governments, regulators and the wider community. KPMG strives to contribute to
debates that seek to develop a strong and prosperous economy.

KPMG welcomes the release of Treasury’s Payday Super exposure draft legislation and regulations and the
opportunity to provide input on implementing payday superannuation and a redesigned compliance
framework to ensure employers pay their super obligations as close as possible to payday. It is very
important that employees receive timely Superannuation Guarantee (SG) contributions.

KPMG’s expertise in assisting our clients with payroll and superannuation compliance over a number of
years has informed us in developing this response to the exposure draft. Our response is also informed by
KPMG as an employer of almost 10,000 people.

KPMG has previously responded to Treasury’s consultation Securing Australians’ Superannuation, where
we put forward a range of recommendations in relation to the payday super regime." Recommendations to
our previous response covered a number of areas including changing the payment frequency, consolidating
contributions and preparing an impact statement to ensure the cost of facilitating additional SG payments
does not exceed their benefit. Past KPMG considerations also include increased oversight from the
Australian Tax Office (ATO) to payment intermediaries and supporting initiatives to align superannuation
payments with other existing payroll and employment tax measures for those who are paid via overseas
employers.

This submission builds on our past contribution with eight recommendations to the payday super regime
including recommending that legislation should be fair in regard to employers who genuinely demonstrate
efforts to comply with their SG obligations. KPMG also considers the impact on employees with multiple
employers, and foreign employers who have SG obligations in this response.

KPMG looks forward to continuing to contribute to strengthening Australia’s superannuation system and
helping deliver a more dignified retirement for Australian workers.

Should you wish to discuss these issues further, please do not hesitate to reach out.

Yours sincerely,

David Sofra Alia Lim

National Partner in Charge, Tax Policy Lead
Workforce & Innovation

KPMG Australia KPMG Australia

1 Securing Australians' Superannuation: KPMG submission - KPMG Australia
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Background

About KPMG

KPMG is a global organisation of independent professional firms, providing a full range of services to
organisations across a wide range of industries, governments and not-for-profit sectors. We operate in
146 countries and territories and have more than 227,000 people working in member firms around the
world. In Australia, KPMG has a long tradition of professionalism and integrity combined with our
dynamic approach to advising clients in a digital-driven world.

About Workforce Advisory

KPMG Payroll Connect offers holistic payroll governance, strategy and optimisation solutions that
combine the expertise of our industry-leading employment tax and payroll specialists with payroll
digital platforms to enable organisations to not only help achieve accurate and compliant payroll with
increased automation, but also access a broad range of advice on how to enhance every element of
the organisations’ payroll strategy and operations.

KPMG Payroll Connect tailored service relieves organisations of the reputational risk associated with
fair work and payroll compliance as well as the administrative burden of payroll processing and the
cost of navigating the impact of regulatory change as it happens.
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RECOMMENDATION 1:

Legislation should ensure a fair and balanced approach to penalty charges for employers who
demonstrate genuine efforts to comply with their superannuation obligations by incorporating key
considerations:

1. Recognition of ‘Genuine Intent’
2. Expanded definition of ‘late period’

3. Recognition of the important role of superannuation clearing houses

RECOMMENDATION 2:

Reference to business days should be removed from the draft regulations. Instead, calendar days should
be used consistently for the obligations of all parties including the time trustees have to return amounts to
employers.

RECOMMENDATION 3:

Introduce a mechanism for employees with multiple employers during a financial year to be able to
demonstrate to their new employer the extent of concessional employer contributions that have been
made in the year to date by their previous employer(s). This enables the new employer to factor this into
the amounts of SG it is required to pay to be in compliance with Maximum Contribution Base (MCB)
requirements.

RECOMMENDATION 4:

‘Out-of-payroll’ payments of qualified earnings (QE) are considered as ‘out-of-cycle payments’ for the
purposes of Payday Super. This will facilitate greater compliance and ensure that all QE, regardless of
the payment method, are appropriately captured and reported.

RECOMMENDATION 5&:

Allow more flexible timing for SG contributions into superannuation funds for inbound assignees to
Australia on shadow payroll arrangements. Foreign employers should be provided with the same
concessional treatment for the timing of superannuation contributions as they can obtain for the timing of
Single Touch Payroll (STP) reporting and pay as you go (PAYG) withholding obligations, in recognition of
the practical challenges of obtaining pay data from foreign payroll and the calculations that may be
required to determine the correct amount of SG payable.

RECOMMENDATION 6:

For employees working in foreign jurisdictions under Certificate of Coverage arrangements, we note that
there are no concessions mentioned in the current exposure draft in terms of the timing of when SG
contributions are required to be paid into superannuation funds.

Employers should be able to use reasonable estimates of QE day amounts during the year to make
regular contributions into superannuation funds in line with the normal payroll cycle, with an annual
reconciliation required to ensure the correct total amount of superannuation payments are made into
superannuation funds before year-end to meet the mandatory amounts due under the SG legislation.

RECOMMENDATION 7:

Another exclusion be inserted in Section 27 of the Superannuation Administration Guarantee Act 1992 so
that a non-resident employer is not required to pay SG where the employee’s underlying salary and
wages are exempt from taxation in Australia for work done in Australia.
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RECOMMENDATION 8:

The ATO's Small Business Superannuation Clearing House be kept for cases where the foreign employer
does not have an Australian Business Number (ABN) and a Withholding Payer Number (WPN) is granted
by the ATO to manage SG obligations. In a scenario where this is not maintained there is currently no
practical mechanism for foreign employers who do not have an ABN to make SG payments.
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Section2: KPMGinsights

Unintended consequences of the 7-day timeframe

The proposed 7-day timeframe for superannuation payments poses several unintended consequences that
could unfairly penalise employers despite their best efforts to comply. One significant concern is the risk of
employers being penalised even when they have taken all possible steps to meet the deadline. The
condensed timeframe heightens this risk, as it leaves little room for addressing any unforeseen issues that
may arise during the payment process.

For instance, employers may face penalties if they encounter administrative errors or delays beyond their
control, such as issues with the clearing house or banking intermediaries, or issues with employees not
providing accurate and up-to-date superannuation fund details. The current proposal does not account for
these potential delays, which can occur despite the employer's genuine attempts to comply.

Once a payment is initiated and sent to the clearing house, the employer has no further control over the
process. Penalising employers in such scenarios is unfair and does not hold the clearing house accountable
for its role in the payment chain.

Furthermore, the use of calendar days rather than business days exacerbates the issue, as it reduces the
effective time available to address any problems that may arise. An extended timeframe, coupled with a
system that allows for the rectification of issues within a reasonable period, would better support employers
in meeting their superannuation obligations without facing undue penalties.

We note the extended timeframe of 21 days for new employees, which provides a more reasonable period
for employers to ensure accurate and timely payments.

The legislation should ensure a fair and balanced approach to penalty charges for employers who
demonstrate genuine efforts to comply with their superannuation obligations by incorporating key
considerations:

1. Recognition of ‘Genuine Intent’: Legislation should acknowledge employers who disburse
superannuation contributions on the same day employees receive their wages. This demonstrates
the employer’s commitment to timely compliance and should be considered when assessing
penalties for late payment.

2. Expanded definition of ‘late period’: Legislation should consider expanding the definition of ‘ate
period’ to consider exceptions where employers have taken proactive actions to rectify super
payment issues, such as resolving issues on super refunds or issues with superannuation clearing
houses, and re-banking failed super payments. This could include reduced penalties or extended
timeframes to rectify issues, encouraging more employers to address compliance proactively.

3. Recognition of the important role of superannuation clearing houses: Legislation should
recognise the essential function of superannuation clearing houses in ensuring timely contributions
to employees' super funds. This includes providing explicit guidelines for assessing potential late
penalties for employers, taking into account whether delays were due to employer negligence or
issues within the clearing house system. This distinction is crucial to ensure fair treatment of
employers who may face penalties due to factors beyond their control. Additionally, legislation
should establish robust oversight mechanisms for superannuation clearing houses to ensure
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accurate and prompt processing of contributions, ultimately benefiting both employers and
employees.

The above considerations and approach acknowledge the challenges employers face in navigating the
complexities of the Australian superannuation system whereby multiple stakeholders are required to do
their part to enable monies to reach the employees’ super funds. This includes employees, employers,
superannuation clearing houses and superannuation funds. It ensures that penalties are not
disproportionately applied to employers who are making sincere efforts to meet their obligations. This would
encourage employers to maintain robust payroll processes and systems and foster a fairer regulatory
environment.

We note that there are provisions for exceptional circumstances in the exposure draft, however, we
consider that factors outside employer control should be also considered to fall under the exceptional
circumstances provisions.

RECOMMENDATION:

KPMG recommends that the legislation should ensure a fair and balanced approach to penalty charges for
employers who demonstrate genuine efforts to comply with their superannuation obligations by
incorporating key considerations:

1. Recognition of ‘Genuine Intent’
2. Expanded definition of ‘Jate period’
3. Recognition of the important role of superannuation clearing houses

Consistency in relation to business days versus calendar days

Under the exposure draft regulations, if a trustee is unable to allocate the contribution to the member, the
trustee must refund the contribution to the employer as soon as practicable and, in any case, no later
than 3 business days after receiving the contribution. If a contribution is refunded, the contribution is
taken not to have been made to the fund by the employer.

Generally, to reduce an individual base SG shortfall for an employee in relation to the current QE day,
and therefore the employer's SG shortfall itself, employers must make eligible contributions so that the
employee’s fund or Retirement Savings Account (RSA) receives an eligible contribution for the benefit of
that employee before the end of the 7th calendar day after the current QE day.

The use of calendar days to measure whether an employer’s SG shortfall is reduced or not, and business
days for the period in which a trustee has to refund a contribution to an employer is expected to be
problematic as illustrated in the case study below:

Case study — use of calendar days

* In the Easter period in 2027, Friday 26 March 2027 and Monday 29 March 2027 are public
holidays.

* Where salary and wages are paid to an employee on Tuesday 23 March 2027 (the QE day) there
would be a requirement that SG reaches the fund (or RSA) before the end of the 7th calendar day
after the QE day (i.e. by Wednesday 31 March 2027).

* If the clearing house directs an SG payment to a fund on Thursday 25 March 2027, the fund will
have 3 business days (i.e. until Thursday 1 April 2027) to accept or reject the payment.

* By the time the contribution had been rejected on 1 April 2027, SG would be late and the employer
would have an SG shortfall, even before it had time to assess where to pay the amount instead.
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As different states and territories have different public holidays and there are various regional public
holidays, the use of the term “business days” is expected to introduce unnecessary uncertainty and
complexity. As such, we advise against changing the days in which an employer is required to ensure an
eligible contribution reaches the employee’s fund to “business days” to align the days measurement for
employers and trustees.

RECOMMENDATION:

Reference to business days should be removed from the draft regulations. Instead, calendar days should
be used consistently for the obligations of all parties including the time trustees have to return amounts to
employers.

More generally, 7 calendar days for an employer to pay SG is, in our view, overly ambitious and relies on
everything working perfectly, including items outside of an employer’s direct control. The number of
calendar days from a QE day that SG is required to reach an employee’s fund should be increased from 7
to 15 calendar days. As part of this increase in the number of calendar days an employer has for amounts
to reach the employee’s fund, trustees should be afforded 7 calendar days in which to return funds to an
employer.

Alternatively, were a 'due date model' to be reconsidered, it would be beneficial to have a date by which all
SG contributions reach the fund (or RSA), for example, by the 15th of the following month. This would give
employers time to aggregate all pay cycles and correct any anomalies, thus lowering the cost of compliance
through multiple SG payment runs and providing time for issues such as rejected payments to be resolved.

Concessional contributions cap where there are multiple employers in the year

Per the exposure draft, the MCB will be calculated in reference to the Concessional Contributions Cap
(CCC). The practical effect of this will be that an employer will be required to continue to pay SG
contributions on qualifying earnings up until the point that it has contributed $30,000 (the current CCC).

Where an employee has multiple employers during a year (either concurrently or consecutively), all
employers will be required to pay SG on qualifying earnings up to the MCB without regard to the
employee’s other employment(s). This will lead to scenarios where some employees will receive
materially more SG from employers during the year than the CCC. Whilst this outcome may be the
preference for some, other employees might prefer to limit the SG contributions they receive from their
employers to the CCC, taking cash in lieu of super thereafter.

Exemption certificates covering an employment only appear to be a possibility where at least one other
employer of the applicant is likely to have both an SG obligation for the applicant and a QE day falling
during any period covered by the exemption certificate. The effect of this is that exemption certificates are
only available to cover periods where employees have multiple employments concurrently. Where an
employee finishes one employment and then subsequently starts another, the criteria for eligibility for an
exemption certificate would appear not to be met. In any case, there is also a requirement that an
application for a certificate be made at least 60 days before the first pay period to which the applicant
intends for it to apply so forward planning is required. This restricts the ability to be nimble and procure
an exemption certificate at short notice that is issued on the basis of real-time, year-to-date data that
shows more than $30,000 of concessional contributions have already been paid during the year.
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Outside of scenarios where, say, a director sits on multiple boards, or other scenarios in which
employees have multiple employments on an ongoing, concurrent basis, we believe neither the uptake
nor the circumstances conducive to eligibility for an employer shortfall exemption certificate will be high.
Instead, due to the MCB being an annual cap (rather than the current quarterly cap) many more
employees than is currently the case can be expected to exceed the CCC and need to resolve excess
concessional contributions at year-end, resulting in an additional compliance burden.

We acknowledge that an employee in a single employment for a year would need to earn $250,000 or
more a year on qualifying earnings to reach the CCC where SG is contributed at 12 per cent and
therefore if they moved between comparable jobs, paying less than $250,000 per annum, the CCC would
not be expected to be breached. On that basis, prima facie the number of employees impacted by this
might not be high. However, it should be noted that, in sectors such as tertiary education, where
universities often contribute SG at a rate of 17 percent, the levels of annual salaries that might be
impacted by this could be much less than $250,000.

RECOMMENDATION:

KPMG recommends consideration be given to the introduction of a mechanism for employees with
consecutive employments during a year (i.e. where one employment completely ends and another
completely new one commences) to be able, should it be their preference, to demonstrate to their new
employer the extent of concessional employer contributions that have been made in the year to date by
their previous employer(s), such that the new employer is able to factor this into the amounts of SG it is
required to pay to be in compliance with MCB requirements, with any excess over $30,000 across all
employments being able to be paid to the employee as salary and wages.

Like the current exemption certificate process, this could be legislated to be only optional for impacted
employees to opt in to and employers could be provided the choice of whether to agree to accommodate,
rather than being required to do so.

‘Out-of-payroll’ payments

KPMG notes that the Exposure Draft allows for an extended period to make eligible contributions for out-
of-cycle qualifying earnings. ‘Out-of-cycle payments’ should include payments of QE to employees that
are processed outside of the payroll system (‘out-of-payroll'). It is common for certain employees (e.g.,
directors and contractors) that meet the extended definition of employee under subsections 12(2) and
12(3) respectively) to be paid salary or wages (and therefore QE) outside of an employer’s payroll
system. These arrangements are often managed manually and present unique challenges for employers.
Without concessional treatment, it would be extremely challenging for these payments to meet the
reporting deadlines proposed under the Payday Super regime.

Per the Exposure Draft, certain ‘Out-of-cycle payments’ of QE are provided concessional treatment in the
form of an extended deadline to make eligible contributions. To ensure the Payday Super framework
remains current, the Commissioner is granted the power to determine by Legislative Instrument the kinds
of payments that constitute an ‘Out-of-cycle payment’. The Exposure Draft expressly considers
commissions, bonuses, payments in advance and back payments.

To ensure there is consistency in the approach taken regarding the concessional treatment framework,
we recommend considering ‘out-of-payroll' payments as ‘out-of-cycle payments’ for the purposes of
Payday Super. This approach will not only facilitate greater compliance but also ensure that all QE,
regardless of the payment method, are appropriately captured and reported. By acknowledging the
unique nature of ‘out-of-payroll' payments and providing the necessary flexibility, we can achieve a more
inclusive and comprehensive superannuation system.
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RECOMMENDATION:

KPMG recommends that ‘out-of-payroll’ payments of QE are considered as ‘out-of-cycle payments’ for
the purposes of Payday Super. This will facilitate greater compliance and ensure that all QE, regardless
of the payment method, are appropriately captured and reported.

Shadow payroll payday super concessions

The Exposure Draft does not appear to address the application of Pay Day Superannuation rules to
employees temporarily seconded to Australia, who are paid from a foreign payroll but are subject to
Australian SG. Foreign employers are required to adhere to the same obligations for paying Australian
superannuation on a QE day, with a potential SG shortfall arising if contributions are not made within 7
days after the QE day. This short timeframe does not consider the practical challenges associated with
calculating and making contributions on time for employees paid through a shadow payroll arrangement.

Many multinational companies have a global workforce, often sending employees to Australia for temporary
assignments to complete projects or work for affiliated entities. These employees typically retain their home
country employment contracts and continue to receive their salary and wages from their home country
payroll during their assignment in Australia. This arrangement allows them to remain within their home
country’s social security systems and receive customary benefits.

A shadow payroll arrangement is then used to calculate the appropriate PAYG withholding and SG in
Australia, while the employee continues to be paid from the home country payroll. With the introduction of
STP reporting, the ATO has acknowledged the complexities involved in operating shadow payroll
arrangements, which can make it difficult to report on or before the date payment is made to an inbound
assignee paid from an overseas payroll.

These factors include delays in receiving the information from an overseas payroll, currency conversion
and the requirement for additional calculations to implement tax equalisation arrangements. The ATO has
therefore allowed concessions for foreign employers who have inbound assignees into Australia to report
to the ATO at any time before the end of the calendar month following the date a payment is made to the
employee. In addition, reasonable estimates may be used for the purposes of STP reporting of income
and PAYG withholding and a reconciliation is required before the year-end finalisation.

To qualify for the STP reporting concessions, the following conditions must be met by the inbound
assignee:

e They are employed by an offshore entity, for example, an entity that is non-resident for
Australian taxation purposes.

e They are seconded to Australia.
e They have all, or part, of their base salary and other remuneration paid by an offshore entity.

e They are maintained in Australia using a 'shadow payroll arrangement'. This is a notional payroll
for the purposes of paying tax and SG obligations.

Inbound assignees are typically foreign nationals on temporary assignment to Australia. They can withdraw
their superannuation when leaving under the Departing Australian Superannuation Payment (DASP)
process. Thus, the Payday Super concession for inbound assignees should not conflict with the broader
policy intention of the changes which is securing Superannuation retirement savings for Australians.

Requiring foreign employers to comply with Payday Super for inbound assignees on shadow payroll
arrangements is administratively burdensome and does not align with existing concessions for STP
reporting for income, tax and superannuation.
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Where a reasonable estimate is used to calculate SG obligations and to report to the ATO, the employer
should be provided with the flexibility to perform an annual reconciliation to pay over to the
superannuation fund any required top-up contributions to comply with the existing SG legislation.

RECOMMENDATION:

KPMG recommends allowing more flexible timing for SG contributions into Australian funds for inbound
assignees on shadow payroll arrangements. It is suggested that foreign employers should be able to
contribute to an Australian superannuation fund by the end of the month following the QE day using
reasonable estimates. An annual reconciliation would ensure accurate payments by the financial year's end.
Provided that the total annual SG is remitted by the tax year's close, no SG shortfall should occur.

Certificate of coverage arrangements

The Exposure Draft does not explain how the Payday Superannuation rules may apply to employers who
are required to pay Australian superannuation under the Superannuation Guarantee legislation due to a
Certificate of Coverage arrangement that has been granted by the Commissioner under Section 15C of
the Superannuation Guarantee (Administration) Act 1992 (SGAA) to give to effect to the Social Security
(International Agreements) Act 1999.

When an employee’s employer or related entity is granted a Certificate of Coverage under Section
15C(3) of the SGAA, it must pay Australian SG per the Superannuation Guarantee (Administration) Act
1992 during the certificate period. Clarification is needed on the consequences under Payday
Superannuation if contributions are not made within 7 days after the QE day.

Under the current legislation, “related” entities that have been granted a Certificate of Coverage
arrangement have 28 days from the end of the relevant quarter to calculate the appropriate amount of SG
based on the employee’s ordinary time earnings and remit into the employee’s Australian superannuation
fund before an SG shortfall arises.

It would not be practical to require a “related” entity to calculate the relevant amount of SG to be paid and
make an on-time payment within 7 days of the QE day if the employee has been paid from a foreign
payroll.

RECOMMENDATION:

For employees working in foreign jurisdictions under Certificate of Coverage arrangements, we note that
there are no concessions mentioned in the current exposure draft in terms of the timing of when SG
contributions are required to be paid into superannuation funds.

Employers should be able to use reasonable estimates of QE day amounts during the year to make
regular contributions into superannuation funds in line with the normal payroll cycle, with an annual
reconciliation required to ensure the correct total amount of superannuation payments are made into
superannuation funds before year-end to meet the mandatory amounts due under the SG legislation.

Short-term business travellers where they are exempt from income tax obligations

The core purpose of the introduction of the SGAA was to mandate employers to contribute a fixed
percentage of an employee’s earnings into an Australian super fund to provide for retirement for
Australians. Superannuation savings are supported by tax concessions that encourage people to save, and
investments must be preserved until retirement (except in exceptional circumstances).
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There are limited exemptions outlined under Section 27 of the SGAA, which provide an exemption for an
employer from making superannuation contributions with respect to an employee under specific
circumstances.

Non-resident (foreign) employers usually must pay Australian superannuation contributions for short-term
business travellers working in Australia, unless a certificate of coverage or the “Senior Foreign Executive”
exemption applies. This obligation exists even if a Double Tax Agreement exempts the employer from
Australian income tax. See Article 15 of the OECD Model Tax Convention for details.

Following the COVID-19 pandemic, there has been an increase in remote working arrangements where
foreign employers allow their employees to work in Australia temporarily for personal reasons. Even though
their employment income may be exempt from taxation in Australia due to conditions under the relevant
DTA, there is no similar exemption from the application of SG.

Practical limitations have also led to difficulties in technical compliance by foreign employers as all SG
contributions must be paid via SuperStream or through registration with the ATO’s Small Business
Superannuation Clearing House. It is challenging for a foreign employer to set up to comply with these SG
obligations.

RECOMMENDATION:

To ensure that the operation of the SG system does not capture situations that may not have been
envisaged when the original legislation was drafted, we recommend another exclusion be inserted in
Section 27 of the Superannuation Administration Guarantee Act 1992 where a non-resident employer is not
required to pay SG where the employee’s underlying salary and wages are exempt from taxation in
Australia for work done in Australia. This will ensure that there is no unnecessary burden for the non-
resident employer to comply with the Australian SG legislation where there is no equal burden to operate
payroll to meet payroll compliance and PAYG withholding obligations.

Foreign employers that do not have an ABN but do have a WPN

Some foreign employers without an ABN but with a WPN from the ATO currently use the ATO's Small
Business Superannuation Clearing House for superannuation guarantee obligations. The proposed plan is
for this facility to end on 1 July 2026. We seek clarification on the requirements for foreign employers with
employees in Australia in these circumstances to meet superannuation guarantee obligations after this
date.

RECOMMENDATION:

KPMG suggests the ATO's Small Business Superannuation Clearing House be kept for cases where the
foreign employer does not have an ABN and a WPN is granted by the ATO to manage SG obligations. In a
scenario where this is not maintained there is currently no practical mechanism for foreign employers who
do not have an ABN to make SG payments.
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