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K – Correspondence with ASIC 

ASIC sought additional detail on the Administrators’ position that KPMG was not a creditor of DSA in relation to the 
invoice for the pre-appointment engagement charged by KPMG to DSA totalling $182k (excluding GST). Noting the 
funds for which were placed on Trust with KWM (under a binding authorisation) on 12 August 2021, invoice issued on 
24 August 2021 and paid to KPMG on 25 August 2021. 

We further note that:  

– KPMG’s view is that it was never a creditor of DSA, 

– the Administrators do not consider that DSA was insolvent prior to appointment. Pursuant to Section 588FE of 

the Act, an unfair preference pursuant to Section 588FA of the Act requires that a company be insolvent at the 

date of a voidable transaction, the Administrators do not consider there are any claims against creditors of DSA 

for unfair preferences. 

– even if KPMG were a creditor of DSA and the payment of the invoice in relation to the pre-appointment 

engagement constituted a voidable preference, given that in the DOCA scenario, creditors will receive a 100 cent 

in the Dollar return, no creditors will be disadvantaged in relation to the payment.  For completeness we reject 

this assertion. 
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Dear Ms Dickerson  
 
Disability Services Australia Limited ACN 002 507 655 (Company) 

(Administrators Appointed)  

 

We refer to email exchanges between ASIC and KPMG between 26 August to 

8 September 2021 regarding the appointment of you and your partners as 

voluntary administrators of the Company. 

We have considered clause 5.3 of KPMG Standard Terms and acknowledge 

this clause provides a timeframe within which an invoice is to be paid once 

issued.  However, it does not appear, as you suggest, to stand for the 

proposition that you have no entitlement to be paid for services rendered 

until such time as an invoice is issued and, therefore, KPMG was not a creditor 

of DSA at any time prior to your appointment. 

Background 

KPMG was first engaged to provide services by letter dated 16 July 2021. 

Following delivery of the KPMG report dated 27 July 2021 (Phase 1A Report), 

KPMG was engaged to provide further services under further instructions 

given by the Company and evidenced by a second engagement letter 

dated 27 July 2021.  The second engagement letter replaced the previous 

engagement letter and detailed additional services to build on 

recommendations from the Phase 1A Report. 

At all times the Company was liable to pay KPMG’s fees for services under 

both engagement letters. 

Notably, it was not a condition of either engagement letter that funds be 

transferred into a trust account on account of future services before KPMG 

began work. 
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The Company transferred funds to the King Wood & Mallesons (‘KWM’) Trust 

Account on 13 August 2021 to cover KPMG’s fees.  This transfer was in 

response to an email from KWM dated 12 August 2021 that set out KPMG’s 

costs to that date (including work that had been performed under the first 

engagement letter) and ongoing and anticipated future costs of work to be 

performed under the second engagement letter. 

On 24 August 2021 KPMG issued an invoice for its fees for all the services 

provided under both the engagement letters dated 16 July 2021 and 

27 July 2021. 

On 25 August 2021 the KPMG invoice was paid out of funds held in the KWM 

Trust Account and you, and your partners, were appointed voluntary 

administrators of the Company. 

KPMG as a creditor 

At the time the Company transferred funds to the KWM Trust Account on 

13 August 2021, the Company had received the Phase 1A Report and given 

instructions to KWM that KPMG be engaged to provide further services (which 

was done by a second engagement letter on that date).   

As noted above, the second engagement letter replaced the first 

engagement letter.  The second engagement letter did not include the work 

already performed under the first engagement letter. 

We consider KPMG was entitled under the first engagement letter, before 

funds were transferred to the KWM Trust Account, to be paid for the cost 

associated with preparing the Phase 1A Report – notwithstanding that KPMG 

had not issued an invoice.  This is because the work had been completed 

and the engagement letter under which the services were performed had 

been replaced with the second engagement letter dated 27 July 2021 that 

did not include the costs associated with preparing the Phase 1A Report. 

As such, KPMG was a creditor of the Company for this amount before funds 

were transferred to the KMW Trust Account.  The KWM email dated 12 August 

2021 states the cost of preparing the Phase 1A Report was $30,000. 

Further to this argument, and although considered in a different context, we 

draw your attention to the decision In the matter of RCR Tomlinson 

(Administrators appointed) and Ors [2020] NSWSC 735 and the consideration 

of when work in progress was considered an asset and subject to a 

circulating security interest. 

In that case, in both the following circumstances it was determined that there 

was a monetary obligation under the personal property security legislation 

and that the work in progress was subject to the circulating asset security: 

• where, in respect of services provided, all that remained was to issue 

an invoice or demand or request for payment for work done 

• where the provision of services has been completed but an approval is 

required before an invoice could be issued. 
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In our email on 6 September 2021 we observed that: 

1. KPMG was engaged to provide specific services on 16 July 2021.  Under 

the engagement letter, KPMG was not to continue with Phases 2 and 3 of 

the work until further instructed.  A report under Phase 1 was to be 

completed within 7 days. 

2. The second engagement letter dated 27 July 2021 acknowledged that 

the Phase 1A Report was delivered on 27 July 2021. 

In respect of the Phase 1A Report, although the cost was not billed, delivery 

of the report and the entering into an engagement letter dated 27 July 2021 

(which replaced the first engagement letter) suggests that work was 

completed and that, but for delivering the invoice, KPMG were entitled to be 

paid for this work separately from the services to be provided under the 

second engagement letter.  

Consistent with the reasoning in the RCR Tomlinson case, we consider KPMG 

was entitled to be paid their fees for delivering the Phase 1A Report 

notwithstanding an invoice had not been issued requesting payment. 

We note the KWM email dated 12 August 2021 states that the Phase 1 Report 

was costed at $30k.  We consider KPMG was entitled to be paid this amount 

and was a creditor at that time. 

This argument also applies to the costs for work under other completed 

phases of the engagement letter dated 27 July 2021(if any) before the funds 

were transferred into the KWM Trust Account on 13 August 2021 on account 

of future services to be performed under the engagement letter. 

In this regard we note the KWM email dated 12 August 2021 states that 

KPMG’s fees to 10 August 2021 was a further $70k (although it is unclear what 

phases, if any, of the work schedule to the second engagement letter had 

been completed).  

The consequences 

The KPMG invoice for services rendered under the engagement letters dated 

16 July 2021 and 27 July 2021 was paid on the same day as the appointment 

of you and your partners as voluntary administrators of the Company. 

Accordingly, it appears the KPMG partners were not disqualified from acting 

as voluntary administrators of the Company under section 448C of the 

Corporations Act 2001. 

However, KPMG appears to have been preferred ahead of other creditors for 

(at least) payment of its fees in preparing the Phase 1A Report dated 27 July 

2021.  As noted above, the entitlement to be paid for this work arose before 

funds were transferred to the KWM Trust Account and in the absence of a 

condition in the engagement letter that funds be put in trust as a condition of 

commencing the work. 
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As set out above, notwithstanding KPMG had not issued an invoice for their 

fees for this work, we consider all the pre-conditions for payment had 

occurred and KPMG was entitled to issue an invoice.  It was, therefore, a 

creditor of the Company. 

Had funds been placed in the KWM Trust Account before work commenced 

under the 26 July 2021 engagement letter as a precondition of undertaking 

the work, the ultimate effect of the transaction is unlikely to have been to 

prefer KPMG over other creditors. 

What you need to do 

ASIC notes that as voluntary administrators, you have a duty to investigate 

and report to creditors regarding (amongst other things) whether you have 

identified any voidable transactions, which include unfair preference 

payments. 

ASIC expects that your administrators’ report will include reference to the 

payment received by KPMG and an explanation as to why you do not 

consider it a preference payment.  

Please consider ASIC’s views and provide your response by close of business, 

7 October 2021. 

Should you have any questions regarding this letter, please contact me on 

(02) 9911 2994. 

 

Yours faithfully  

 
Carl Sibilia 

Senior Manager 
Registered Liquidators  

Australian Securities and Investments Commission  
 


