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1. I am the Chief Financial Officer and interim co-Chief Executive Officer of Canacol Energy Ltd. 
(“Canacol”, and together with the Applicant Subsidiaries (as defined below), the “Applicants” 
or the “Canacol Group”) and have personal knowledge of the matters herein deposed to, except 
where stated to be based upon information and belief, in which case I verily believe same to be 
true.  

2. I am authorized to swear this Affidavit as corporate representative of Canacol and its direct and 
indirect subsidiaries (collectively, the “Applicant Subsidiaries”), 2654044 Alberta Ltd. (“265 
Alberta”), Canacol Energy ULC (“Canacol ULC”), 2498003 Alberta ULC (“249 Alberta”), 
Cantana Energy GmbH (“Cantana Switzerland”), CNE Oil & Gas S.R.L (“CNE Panama”), 
Canacol Energy Colombia S.A.S. (“Canacol Colombia”), Shona Holding GmbH (“Shona 
Switzerland”), CNE Energy S.A.S. (“CNE Energy Colombia”), and CNE Oil & Gas S.A.S. 
(“CNE O&G Colombia”).  

3. All references to dollar amounts contained herein are to United States Dollars unless otherwise 
stated. All references to time contained herein are to Eastern Time (in Toronto, Ontario). 
Capitalized terms used within this Affidavit that are not otherwise defined herein are as defined 
in my affidavit #5 affirmed January 9, 2026 (the “Bednar Affidavit #5”), which is attached 
hereto (without exhibits) as Exhibit “A” and the second amended and restated initial order of the 
Honourable Justice D. Mah dated December 11, 2025 (the “SARIO”), which is attached hereto 
as Exhibit “B”. This Affidavit should be read in conjunction with each of my affidavits sworn 
or affirmed to date in these CCAA proceedings. Copies of the materials filed in the CCAA 
proceedings are available on the Monitor’s website at: https://kpmg.com/ca/canacol (the 
“Monitor’s Website”). 

RELIEF REQUESTED 

4. This Affidavit is sworn in support of an Application, returnable before the Court on March 5, 
2026 (the “March 5 Hearing”), by the Applicants for an order (the “Approval and Amending 
Order”) pursuant to the Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended 
(the “CCAA”), among other things: 

(a) Granting a charge (the “Sale Advisor Charge”) over the Applicants’ Property in favour 
of Moelis & Company LLC (“Moelis”) in its capacity as sale advisor (the “Sale Advisor”) 
as security for the minimum fee payable to Moelis under the terms of the engagement 
letter between the Applicants and the Sale Advisor dated as of January 3, 2026 (the 
“Moelis Engagement Letter”),1 up to the maximum aggregate amount of the Canadian 
dollar equivalent of US$3,500,000; 

(b) Increasing the quantum of the Administration Charge (as defined in the SARIO) from up 
to a maximum aggregate amount of the Canadian dollar equivalent of US$1,500,000 to 
up to the maximum aggregate amount of the Canadian dollar equivalent of US$3,000,000; 

(c) Providing for the priority ranking of the Sale Advisor Charge (together with the 
Administration Charge, the Directors’ Charge (as defined below), and the DIP Lenders’ 

 
1 The Moelis Engagement Letter, a redacted copy of which is attached is attached as Exhibit “C”, was approved by an Order 
of the Honourable Justice Bourque of this Court issued January 26, 2026 (the “SISP Approval Order”), attached hereto as 
Exhibit “D”.  The unredacted copy of the Moelis Engagement Letter was sealed by the SISP Approval Order and forms 
Confidential Exhibit “1” to this affidavit.  

https://kpmg.com/ca/canacol
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Charge (as defined below), the “Charges”) such that the Charges rank in the following 
order, in priority to all other security, charges and encumbrances in favour of any person 
over the Property: 

(i) First – the Administration Charge (up to a maximum amount of the Canadian 
dollar equivalent of US$3,000,000);  

(ii) Second – the Sale Advisor Charge (up to the maximum aggregate amount of the 
Canadian dollar equivalent of US$3,500,000); 

(iii) Third – the DIP Lenders’ Charge (up to a maximum amount of all amounts due 
and owing under the DIP Commitment Letter (as defined below) from time to 
time, as approved by the Court); and 

(iv) Fourth – the Directors’ Charge (up to a maximum amount of the Canadian dollar 
equivalent of US$1,000,000);  

(d) Amending paragraph 22 of the SARIO to extend the scope of the indemnity in favour of 
the Applicants’ directors and officers in respect of all obligations and liabilities that they 
may incur in such positions following the date of the Initial Order, to the extent such 
obligations and liabilities were not incurred as a result of the director’s or officer’s gross 
negligence or wilful misconduct (the “D&O Indemnity”), so as to include all obligations 
and liabilities that may be incurred in respect of any and all fees and disbursements of 
legal counsel to Canacol’s board of directors; 

(e) Granting Canacol relief from securities issuer reporting and disclosure obligations, and 
other obligations applicable to issuers as may be imposed by applicable Colombian laws,  
by the Superintendencia Financiera de Colombia (the “SFC”), the Bolsa de Valores de 
Colombia (the “BVC”) and any applicable issuer reporting system required in Colombia 
from time to time, including any requirements administered or enforced by any foreign 
securities regulator or self-regulatory organization in Colombia, until further order of the 
Court; and  

(f) Approving the Fourth Report of the Monitor, to be filed (the “Fourth Report”), and the 
actions, conduct and activities of the Monitor set out therein. 

OVERVIEW OF CCAA PROCEEDINGS TO DATE 

5. On November 18, 2025, the Honourable Justice B.B. Johnston of this Court granted an initial 
order (the “Initial Order”), among other things, (i) declaring that the Applicants are companies 
to which the CCAA applies; (ii) appointing KPMG Inc. as monitor (in such capacity, the 
“Monitor”) of the Applicants in these proceedings; (iii) staying, for an initial period of not more 
than ten (10) days (as extended from time to time, the “Stay Period”), all proceedings and 
remedies taken or that might be taken in respect of the Applicants, the business of the Applicants, 
or the Property; (iv) entitling the Applicants to continue to utilize the Cash Management System; 
(v) authorizing the Applicants to make payments in respect of obligations and expenses owing 
for goods and services supplied to the Applicants prior to the date of the Initial Order (as defined 
below) by vendors, suppliers and governmental authorities, deemed by the Applicants to be 
critical to the extent required to ensure ongoing supply of critical goods and services (“Pre-Filing 
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Critical Vendor Payments”) up to a maximum amount of the Canadian dollar equivalent of 
US$2,000,000; (vi) authorizing the Applicants to pay US$1,657,000 to the Agencia Nacional de 
Hidrocarburos (“ANH”) for mandatory royalties due for the month of September; (vii) granting 
a charge in favour of the Monitor, its counsel, and the Applicants’ counsel in respect of their fees 
and disbursements (the “Administration Charge”) up to the maximum amount of the Canadian 
dollar equivalent of US$1,000,000; and (viii) authorizing the Monitor to act as the foreign 
representative (in such capacity, the “Foreign Representative”) for the purpose of having these 
proceedings recognized and approved in a foreign jurisdiction.  

6. On November 28, 2025, the Honourable Justice Bourque of this Court granted an amended and 
restated initial order (“ARIO”), among other things, (i) extending the Stay Period up to and 
including December 18, 2025; (ii) increasing the quantum of the Administration Charge to a 
maximum aggregate amount of the Canadian dollar equivalent of US$1,500,000; (iii) granting a 
charge in favour of the directors and officers of the Applicants over the Applicants’ Property (the 
“Directors’ Charge”) up to a maximum aggregate amount of the Canadian dollar equivalent of 
US$1,000,000; (iv) granting priority for the Administration Charge and the Directors’ Charge 
over all other claims, including the secured claims of Macquarie Bank Ltd. (“Macquarie”); (v) 
increasing the maximum authorized aggregate amount of Pre-Filing Critical Vendor Payments to 
the Canadian dollar equivalent of US$5,500,000; (vi) permitting the Applicants to make further 
pre-filing royalty payments to ANH, pursuant to invoices issued by ANH for such pre-filing 
periods; (vii) requiring the Applicants to remit, in accordance with legal requirements, any 
amounts payable to Colombian taxation authority(ies) in respect of certain taxes; and (viii) 
granting Canacol relief from certain securities law reporting obligations.  

7. On December 11, 2025, the Honourable Justice D. Mah of this Court granted the SARIO, among 
other things, (i) extending the Stay Period up to and including February 6, 2026; (ii) increasing 
the maximum authorized aggregate amount of Pre-Filing Critical Vendor Payments to the 
Canadian dollar equivalent of US$15,500,000; (iii) approving interim financing (the “DIP 
Financing”) pursuant to that certain Canacol DIP Loan Commitment Letter dated December 2, 
2025 (as may be amended or restated from time to time, the “DIP Commitment Letter”) 
between the Applicants, the guarantor parties thereto, and the lender signatories thereto (the “DIP 
Lenders”) who are holders of Canacol’s US$495,000,000 of 5.75% senior unsecured notes due 
in 2028 and participants in an ad hoc committee of the senior unsecured notes (the “Ad Hoc 
Committee”); and (iii) granting a charge in favour of the DIP Lenders over the Applicants’ 
Property (the “DIP Lenders’ Charge”) up to the maximum amount of all amounts due and owing 
under the DIP Commitment Letter from time to time, as approved by the Court.  

8. On January 26, 2026, the Honourable Justice Bourque of this Court granted the SISP Approval 
Order, among other things, (i) amending the provisions of the SARIO to extend the Stay Period 
up to and including June 27, 2026; (ii) approving the Applicants’ engagement of Moelis as Sale 
Advisor pursuant to the terms of the Moelis Engagement Letter; (iii) approving the sale and 
investment solicitation process (the “SISP”) in the form attached to the SISP Approval Order as 
Schedule “A” and authorizing the Applicants, the Sale Advisor and the Monitor to implement the 
SISP; and (iv) approving the Third Report of the Monitor dated January 13, 2026 (the “Monitor’s 
Third Report”) and the activities of the Monitor described therein.  
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Leave to Appeal Application re SARIO 

9. As noted in my Bednar Affidavit #5, on January 2, 2026, Macquarie filed an application with the 
Alberta Court of Appeal (the “ABCA”) seeking leave to appeal Justice Mah’s decision granting 
the SARIO (the “Leave to Appeal Application”), and in particular the granting of the DIP 
Lenders’ Charge in priority to the secured claim of Macquarie. A hearing in respect of the Leave 
to Appeal Application was subsequently scheduled for February 18, 2026. 

10. On February 20, 2026, the Honourable Justice Kirker of the ABCA rendered an oral decision, 
denying the relief sought by Macquarie in respect of its Leave to Appeal Application.  Attached 
hereto as Exhibit “E” are the Oral Reasons for Decision of Justice Kirker dismissing the Leave 
to Appeal Application. Attached hereto as Exhibit “F” is a transcript of the February 18, 2026 
hearing of the Leave to Appeal Application. 

Activities Since the SISP Approval Order Hearing 

11. Since the hearing in respect of the SISP Approval Order, the Applicants, with the assistance of 
the Monitor, have been working in good faith and with due diligence to: 

(a) maintain the Applicants’ business and operations, and manage their cash in accordance 
with the SARIO, subject to the clarifications to my Bednar Affidavit #5, described below; 

(b) communicate with the Canacol Group’s creditors regarding these CCAA proceedings, 
and work with the Monitor and legal counsel to respond to numerous creditor and 
stakeholder inquiries;  

(c) work closely with Canadian legal counsel to prepare and file court materials in response 
to the Leave to Appeal Application filed by Macquarie, and attend the hearing of the 
Leave to Appeal Application; 

(d) continue to work with the DIP Lenders, in consultation with the Monitor, to negotiate and 
make satisfactory arrangements (including by entering into certain amendments to the 
DIP Commitment Letter) to extend certain restructuring milestones under the DIP 
Commitment Letter and obtain required extensions and/or waivers of certain conditions 
precedent to the availability of the Subsequent Advance of Tranche A of the DIP Facility; 

(e) negotiate, in consultation with the Monitor, the DIP Lenders, and their respective 
advisors, the quantum of the proposed Sale Advisor Charge; 

(f) work closely with Canadian legal counsel, the Monitor and the Sale Advisor to initiate 
and implement the terms of the SISP, including, among other things (capitalized terms 
that follow are each as defined in the SISP), (i) preparing the Teaser Letter, CIM and 
NDA, establishing the Data Room; (ii) causing the Notice of the SISP to be published in 
the Globe and Mail; (iii) sending the Teaser Letter and NDA to all Known Potential 
Bidders; (iv) reviewing information regarding Phase I Qualified Bidders; and (v) assisting 
with ongoing information requests and diligence inquiries from Phase I Qualified Bidders 
that have expressed an interest in participating in the SISP; 

(g) work closely with Colombian legal counsel and the Monitor, in its capacity as Foreign 
Representative, to respond to and attend a hearing in respect of the Clarification Requests 
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(as defined below) filed by Macquarie and Halliburton Latin America SRL Sucursal 
Colombia (“Halliburton”) with the Superintendency of Companies of Colombia (the 
“Superintendency”);  

(h) work closely with Colombian legal counsel and the Monitor, in its capacity as Foreign 
Representative, to (1) obtain the Colombian DIP Recognition Scheduling Order (as 
defined below); (2) respond to objections filed by Macquarie in relation to the Colombian 
DIP Recognition Scheduling Order; (3) schedule and prepare for a hearing in respect of 
the Colombian DIP Recognition Petition; (4) respond to objections filed by Macquarie in 
relation to the Colombian DIP Recognition Petition and obtain the Colombian DIP 
Recognition Order; and (5) request recognition of the SISP Order in Colombia which 
hearing has been scheduled by the Superintendency for February 26, 2026;  

(i) work closely with the Monitor on the preparation of a revised budget, taking account of 
lower than anticipated production results; and 

(j) work with the DIP Lenders, in consultation with the Monitor, on the development of key 
employee retention and incentive arrangements needed to ensure that employees and 
executives of the Applicants remain with the Canacol Group.  Any such arrangements 
developed will be the subject of a subsequent application to the Court for required 
approval and related relief, including Court-ordered charges as appropriate.  

Update on the Colombian Recognition Proceedings 

12. As noted in my Bednar Affidavit #5, I have been advised by the Applicants’ Colombian counsel 
that: 

(a) on December 17, 2025, the Superintendency granted, on application by the Foreign 
Representative, through a power of attorney granted to Colombian counsel, an Order (the 
“Colombian Recognition Order”) among other things: (i) recognizing these CCAA 
proceedings as the principal foreign proceeding; (ii) recognizing KPMG Inc. as the 
Monitor and the Foreign Representative of the Canadian principal proceedings, and 
granting it the powers stipulated in Articles 96 and 97 of Law 1116 of 2006 of Colombia, 
so that the Foreign Representative is entitled to (A) request the commencement of an 
insolvency proceeding in accordance with Colombian insolvency rules, and (B) 
participate in any open proceedings concerning the Applicants under Colombian 
insolvency law; and (iii) granting certain automatic measures and effects pursuant to 
Article 105 of Law 1116 of 2006 of Colombia, including (A) the automatic stay of any 
collection or enforcement proceedings, and (B) the suspension of the right to sell, transfer 
or encumber the Applicants assets, unless in the ordinary course of business; 

(b) on December 22, 2025, the Foreign Representative, through a power of attorney granted 
to Colombian counsel, submitted to the Superintendency a petition seeking recognition of 
the DIP Financing and authorization to grant the priming lien (the “Colombian DIP 
Recognition Petition”); 

(c) on December 23, 2025, Macquarie and Halliburton each filed objections with the 
Superintendency in respect of the Colombian Recognition Order;  
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(d) on January 2, 2026, the Superintendency issued an order dismissing Macquarie’s and 
Halliburton’s objections to the Colombian Recognition Order; and 

(e) on January 6, 2026, Macquarie filed requests for clarification and amendment of the order 
issued by the Superintendency on January 2, 2026 (the “Clarification Requests”) 
seeking, among other things, to (i) supplement and/or clarify the Colombian Recognition 
Order to remove any reference to the proceeding before the United States Bankruptcy 
Court of the Southern District of New York (the “US Recognition Order Reference”); 
(ii) clarify and/or supplement whether the Superintendency knew the identity of the DIP 
Lenders on a confidential basis when issuing the Colombian Recognition Order and, due 
to their relevance, to identify such financiers; and (iii) in the alternative, to state the 
reasons why that information was not deemed necessary. 

13. I have since been advised by Colombian legal counsel that: 

(a) on January 15, 2026, the Superintendency issued an order (the “Clarification Denial 
Order”) largely denying the relief sought by Macquarie in connection with the 
Clarification Requests, with the exception of granting Macquarie’s request to remove the 
US Recognition Order Reference from the terms of the Colombian Recognition Order. I 
understand from discussions with Colombian legal counsel that the Superintendency’s 
decision to remove reference to the US Recognition Order was made as a result of the US 
Recognition Order not being apostilled, and does not affect the Colombian Recognition 
Order’s recognition of these CCAA proceedings as a foreign main proceeding. Attached 
hereto as Exhibit “G” is an unofficial translation of the Clarification Denial Order; 

(b) on January 16, 2026, the Superintendency issued an order scheduling a hearing in respect 
of the Colombian DIP Recognition Petition on January 22, 2026 (the “Colombian DIP 
Recognition Scheduling Order”).  I understand through discussions with Colombian 
legal counsel that Macquarie subsequently filed an objection to the Colombian DIP 
Recognition Scheduling Order, asserting that it had a right to object and propose 
alternatives to the DIP Financing. I have been advised by Colombian counsel that the 
Superintendency gave notice of Macquarie’s objection, and provided Macquarie with the 
opportunity to respond to the relief sought;   

(c) on January 30, 2026, the Superintendency rejected all objections filed by Macquarie in 
connection with the Colombian DIP Recognition Scheduling Order, and scheduled a 
hearing in respect of the Colombian DIP Recognition Petition for February 5, 2026 (the 
“Colombian Objection Denial Hearing”).  Attached hereto as Exhibit “H” is an official 
translation of the Colombian Objection Denial Hearing;  

(d) on February 6, 2026, the Superintendency granted an Order (the “Colombian DIP 
Recognition Order”) among other things: (i) recognizing the SARIO and the approval 
of the DIP Commitment Letter thereunder; (ii) recognizing the DIP Lenders’ Charge over 
the Applicants’ Property and the priority granted to the DIP Lenders’ Charge under the 
SARIO; and (iii) requiring Macquarie and Credicorp Capital Fiduciaria S.A. (a secured 
creditor of the Canacol Group with security interests registered in Colombia against 
certain of the Canacol Group’s Colombian assets) to register and amend the Colombian 
registry of moveable securities to reflect the first-ranking priority of the DIP Lenders’ 
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Charge.  I further understand from Colombian counsel that Macquarie immediately filed 
an objection to the Colombian DIP Recognition Order;  

(e) on February 9, 2026, the Superintendency rejected Macquarie’s objections to the 
Colombian DIP Recognition Order, and confirmed the provisions of the DIP Recognition 
Order in all respects.  Attached hereto as Exhibit “I” is an official translation of the 
Colombian DIP Recognition Hearing and Order; and 

(f) on February 16, 2026, Macquarie informed the Superintendency that it had complied with 
its obligations under the Colombian DIP Recognition Order, concerning the modification 
of the movable securities’ registration.  

Update Regarding Canacol’s Leadership  

14. At a meeting of the board of directors of Canacol held on February 21, 2026, the following 
changes to the existing leadership of Canacol were made, with immediate effect: 

(a) Charle Gamba departed from the roles of President and Chief Executive Officer;  

(b) Ravi Sharma (Canacol’s existing Chief Operating Officer) and I were appointed as interim 
co-Chief Executive Officers to replace Mr. Gamba; and  

(c) Peter Laurinaitis was appointed as an independent director of Canacol 

(collectively, the “Leadership Changes”). 

15. The changes to the composition of Canacol’s board were made in order to better position the 
Canacol Group as a whole for success in the next phase of the Applicants’ restructuring pursuant 
to these CCAA proceedings.  Attached hereto as Exhibit “J” is a copy of a press release issued 
by Canacol on February 22, 2026 announcing the leadership changes.  

16. The Applicants advised the DIP Lenders of the Leadership Changes.  

Clarification to Bednar Affidavit #5 

17. As noted above, pursuant to the SARIO, the Applicants were authorized, subject to the Monitor’s 
approval, to make payment of certain Pre-Filing Critical Vendor Payments up to the Canadian 
dollar equivalent of US$15,500,000.  

18. Paragraph 12(d) of my Bednar Affidavit #5 states that, during the period between the granting of 
the SARIO and my affirming of Bednar Affidavit #5, the Applicants had made payments in the 
amount of US$5,512,000 in respect of Pre-Filing Critical Vendor Payments in accordance with 
the terms of the SARIO.  

19. Since affirming my Bednar Affidavit #5, and following discussions with both the Monitor and 
financial management responsible for overseeing day-to-day operations and payables in 
Colombia, it has come to my attention that the reference to US$5,512,000 noted above was an 
error, and that the Applicants had made Pre-Filing Critical Vendor Payments in the total 
aggregate amount of US$11,866,830 from the granting of the Initial Order up to and including 
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January 8, 2026.  The total amount of Pre-Filing Critical Vendor Payments made by the 
Applicants from the granting of the Initial Order to February 21, 2026 is US$15,112,806. 

20. In addition to the foregoing, and based on my discussions with the Monitor and the Canacol 
Group’s finance team, I understand that following the granting of the SARIO, the Applicants also 
remitted payments in the aggregate amount of US$1,411,417 to certain vendors and suppliers that 
were mischaracterized as critical vendors, in respect of goods and services supplied to the 
Applicants prior to the date of the Initial Order (the “Non-Critical Vendor Payments”).   

21. Once I became aware of the Non-Critical Vendor Payments, the Applicants promptly engaged 
and consulted with the Monitor to review and identify the recipients, quantify the amounts of all 
payments made, and implement remediation steps to ensure compliance with the SARIO going 
forward.  In particular, the Applicants have, in consultation with and at the approval of the 
Monitor: 

(a) Issued (or are in the process of issuing), written communications to each recipient of a 
Non-Critical Vendor Payment, advising that the applicable payment will be applied as a 
credit against future post-filing invoices (with the result that the underlying pre-filing 
invoice will be treated as an unsecured and unpaid pre-filing claim), or, where crediting 
is not practicable, requesting repayment of the applicable amount; and  

(b) Implemented additional internal controls within the Applicants’ accounts payable 
processes, including in connection with the Monitor’s review and approval pursuant to 
the SARIO, to prevent any further payments on account of pre-filing obligations except 
as expressly permitted by the SARIO and as overseen by the Monitor.  

22. It is my understanding that the Monitor will provide further context and information regarding 
the Non-Critical Vendor Payments in its Fourth Report, and that the Monitor supports the 
remediation plan proposed by the Applicants, as described above.  

Requested Relief 

Approval of the Sale Advisor Charge 

23. As previously noted, the SISP Approval Order granted, among other things, the approval of the 
Moelis Engagement Letter.  As described in detail in my Bednar Affidavit #5, the SISP is to be 
conducted through the Sale Advisor (under the supervision and oversight of the Monitor), and 
the Sale Advisor is responsible for, among other things, soliciting offers for the Opportunity (as 
defined in the SISP), establishing a data room containing information regarding the Opportunity, 
assisting the Canacol Group in the assessment of offers delivered in accordance with the SISP, 
and communicating with potential bidders through the duration of the SISP.  

24. It is the Applicants’ view that the Sale Advisor is and has to date been critical to the 
implementation and conduct of the SISP in these CCAA proceedings.  The assistance of the Sale 
Advisor is necessary and desirable to promote a successful outcome through the SISP, and the 
Applicants believe that the Sale Advisor’s involvement will enhance the likelihood of the SISP 
generating maximum value for the Canacol Group’s stakeholders.  To secure payment of its 
minimum fee (which subsumes its work fee), the Sale Advisor has specifically and repeatedly 
requested that the Applicants seek the Sale Advisor Charge and, since the Moelis Engagement 
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Letter is terminable by the Sale Advisor on five days notice, I am concerned that the failure to 
obtain the Sale Advisor Charge may jeopardize the Sale Advisor’s ongoing engagement in 
relation to the SISP.  

25. The Applicants therefore seek the Sale Advisor Charge up to the maximum amount of the 
Canadian dollar equivalent of US$3,500,000.  The quantum of the Sale Advisor Charge has been 
developed and negotiated in consultation with the Sale Advisor and the Monitor and represents 
the amount necessary to ensure payment of the Sale Advisor’s minimum fee pursuant to the 
Moelis Engagement Letter.  The Applicants are of the view that the granting of the Sale Advisor 
Charge is both necessary and appropriate in the circumstances to ensure that the Sale Advisor has 
the same protections with regard to the payment of its fees as those afforded to other professionals 
assisting the Applicants in these proceedings and to ensure its continued critical engagement in 
relation to the SISP.  

26. I understand though discussions with the Canacol Group’s advisors that the DIP Lenders have 
consented to the quantum and the granting of the Sale Advisor Charge.  

Increase to the Quantum of the Administration Charge 

27. Pursuant to the ARIO, the Applicants were granted the Administration Charge in the maximum 
amount of the Canadian dollar equivalent of US$1,500,000.  

28. Since the commencement of these CCAA proceedings, the scope and intensity of the work 
required of the beneficiaries of the Administration Charge (the professionals advising the Canacol 
Group and the Monitor and its advisors) has been greater than initially anticipated. In particular, 
the proceedings have required material time spent responding to contested relief and appellate 
steps, preparing additional court materials, and undertaking enhanced cross-border coordination. 
As a result, amounts accrued and accruing for professional fees have, at times, been in excess of 
the quantum of the current Administration Charge. 

29. The expertise, knowledge and continuing participation of the proposed beneficiaries of the 
Administration Charge are essential to the Canacol Group’s ability to complete a successful 
restructuring. The quantum of the proposed increase to the Administration Charge up to a 
maximum amount of the Canadian dollar equivalent of US$3,000,000 has been developed in 
consultation with the Monitor and, in my view, is appropriate in the circumstances, particularly 
in light of the fact that it is needed in order to provide security for the fees and disbursements of 
the work being done by at least eight professional firms (the Applicants’ Canadian, Colombian, 
U.S. and Swiss counsel, the Monitor and the Monitor’s Canadian, Colombian and U.S. counsel). 
I understand that the Administration Charge will be further addressed in the Monitor’s Fourth 
Report. 

Priority of the Charges 

30. As noted, the proposed ranking of the Charges is as follows: 

(a) First – the Administration Charge (up to a maximum amount of the Canadian dollar 
equivalent of US$3,000,000);  



-11- 
 

92489310\14 
 

(b) Second – the Sale Advisor Charge (up to the maximum aggregate amount of the Canadian 
dollar equivalent of US$3,500,000); 

(c) Third – the DIP Lenders’ Charge (up to a maximum amount of all amounts due and owing 
under the DIP Commitment Letter from time to time, as approved by the Court); and 

(d) Fourth – the Directors’ Charge (up to a maximum amount of the Canadian dollar 
equivalent of US$1,000,000). 

31. I have been advised by legal counsel that, if granted, each of the Charges will rank in priority 
over Macquarie’s pre-filing security when fully recognized. I understand that Macquarie will be 
given notice of this Application.  

32. As described in detail in my reply affidavit affirmed December 8, 2025 (the “Bednar Reply 
Affidavit”), and as held by Justice Mah in his oral decision rendered December 11, 2025 (the 
“December 11 Decision”), based on the valuation evidence before him (including that put forth 
by Macquarie), whatever valuation measure is used, the value of the assets of the Canacol Group 
exceeds the indebtedness owing to Macquarie and the amounts secured (or proposed to be 
secured) by the Charges.2  Accordingly, it is my continued view that no prejudice to Macquarie 
will result from the proposed priority of the Charges. As noted above, Macquarie’s Leave to 
Appeal Application in respect of the December 11 Decision was denied. Attached hereto, without 
exhibits, as Exhibit “K”, is a copy of the Bednar Reply Affidavit.  Attached hereto as Exhibit 
“L” is a copy of the transcript of the December 11 Decision.  

33. The priority and ranking of each of the Charges was considered in consultation with the Monitor. 
I understand that the Monitor is supportive of the quantum of the Sale Advisor Charge and the 
increase to the quantum of the Administration Charge. 

Extension of the Directors’ and Officers’ Indemnity 

34. As noted above, pursuant to the terms of the ARIO (as amended and restated by the SARIO), the 
Canacol Group’s directors and officers were granted the D&O Indemnity. At the request of 
Canacol’s board of directors, the Applicants are now seeking to amend the provisions of the 
SARIO such that the D&O Indemnity extends to all obligations of Canacol’s directors and 
officers to pay the fees and disbursements of legal counsel to Canacol’s board of directors (“D&O 
Counsel”). 

35. I understand through my discussions with legal counsel that the proposed amendments to the 
D&O Indemnity under the SARIO will not result in any prejudice to stakeholders, as the 
Applicants are not seeking any increase to the Directors’ Charge at this time.  

Relief from Colombian Securities Law Obligations  

36. Canacol is a publicly traded company, with its common shares listed on, among other things, the 
BVC (the principal stock exchange in Colombia), under the trading symbol “CNEC”. I have been 
advised by Colombian counsel that, as a consequence of this listing, Canacol is (1) an issuer 
registered in the Colombian National Registry of Securities and Issuers (the “RNVE”); and (2) 
accordingly subject to ongoing reporting and disclosure obligations imposed by Colombian law 

 
2 See page 9, lines 11-6 of the December 11 Decision 
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and the BVC’s applicable rules, regulations and circulars, including continuous and periodic 
disclosure requirements and relating publication or filing obligations (collectively, the 
“Colombian Securities Reporting Requirements”).  Among other things, I understand that, 
notwithstanding the Colombian Recognition Order, the Colombian Securities Reporting 
Requirements require that Canacol: 

(a) Maintain updated corporate and governance information in the RNVE; 

(b) Make continuous disclosure of material information to investors in accordance with 
Colombian securities regulations;  

(c) Prepare and submit detailed year-end information to RNVE, including year-end period 
reports and audited year-end financing statements; and  

(d) Prepare and submit detailed quarterly periodic reports and audited financial statements. 

37. Pursuant to the terms of the Initial Order (as amended), Canacol is exempted from continuing to 
incur expenses in relation to any filings, disclosures, core or non-core documents and press 
releases (collectively, the “Securities Filings”) required by Canadian securities laws.  Following 
the granting of this exemption, Canacol’s shares were delisted from the Toronto Stock Exchange, 
and indefinitely suspended from trading on the BVC. Canacol subsequently applied to the 
Colombian Superintendence of Finance (the “SFC”) to request a suspension of the Colombian 
Securities Reporting Requirements in light of the commencement of the CCAA proceedings and 
the delisting.  On February 12, 2026, the SFC denied Canacol’s request for regulatory relief, and 
confirmed the full applicability of Colombian disclosure rules requiring Canacol’s continued 
compliance with all Colombian Securities Reporting.   

38. I am advised by Colombian legal counsel that non-compliance with the Colombian Securities 
Reporting Requirements can result in both significant financial penalties, sanctions and other 
regulatory or market consequences for the reporting issuer, and the imposition of personal 
administration fines and sanctions on the legal representative of Canacol in Colombia registered 
with the RNVE. I am also concerned, that there is a risk of penalties for Canacol’s directors and 
officers in relation to the Colombian Securities Reporting Requirements.  

39. The Canacol Group is seeking authorization to amend and extend the provisions of the SARIO 
(and specifically paragraphs 50-51 thereof) such that, in addition to being exempt from Canadian 
securities and exchange requirements, the Applicants be exempt from the Colombian Securities 
Reporting Requirements, and any related requirements administered or enforced by the SFC, the 
BVC and any Colombian securities regulator or self-regulatory organization.  I understand 
through my discussions with Canadian and Colombian legal counsel that this amendment is 
intended to make it clear that Canacol is not required, during the Stay Period, to incur further 
expenses to prepare or make the Colombian Securities Reporting Requirements that would 
otherwise be required as a consequence of Canacol being registered in the RNVE.  The Applicants 
intend to seek recognition of such relief in Colombia, if granted in these CCAA proceedings.   

40. The Applicants’ limited liquidity and management time and resources must be prioritized and 
preserved, and it is the Canacol Group’s belief that incurring the material time, cost and effort 
associated with continued compliance with the Colombian Securities Reporting Requirements 
(including the engagement of an auditor to comply with financial reporting, if at all possible) will 
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1. I am the Chief Financial Officer of Canacol Energy Ltd. (“Canacol”, and together with the 
Applicant Subsidiaries (as defined below), the “Applicants” or the “Canacol Group”) and have 
personal knowledge of the matters herein deposed to, except where stated to be based upon 
information and belief, in which case I verily believe same to be true.  

2. I am authorized to swear this Affidavit as corporate representative of Canacol and its direct and 
indirect subsidiaries (collectively, the “Applicant Subsidiaries”), 2654044 Alberta Ltd. (“265 
Alberta”), Canacol Energy ULC (“Canacol ULC”), 2498003 Alberta ULC (“249 Alberta”), 
Cantana Energy GmbH (“Cantana Switzerland”), CNE Oil & Gas S.R.L (“CNE Panama”), 
Canacol Energy Colombia S.A.S. (“Canacol Colombia”), Shona Holding GmbH (“Shona 
Switzerland”), CNE Energy S.A.S. (“CNE Energy Colombia”), and CNE Oil & Gas S.A.S. 
(“CNE O&G Colombia”).  

3. All references to dollar amounts contained herein are to United States Dollars unless otherwise 
stated. All references to time contained herein are to Eastern Time (in Toronto, Ontario). 
Capitalized terms used within this Affidavit that are not otherwise defined herein are as defined 
in my affidavit sworn on December 5, 2025 (the “Bednar Affidavit #3”), which is attached 
hereto (without exhibits) as Exhibit “1” and the second amended and restated initial order of the 
Honourable Justice D. Mah dated December 11, 2025 (the “SARIO”), which is attached hereto 
as Exhibit “2”. This Affidavit should be read in conjunction with Bednar Affidavit #3. 

RELIEF REQUESTED 

4. This Affidavit is sworn in support of an Application, returnable before the Court on January 16, 
2026 (the “January 16 Hearing”), by the Applicants for the following orders pursuant to the 
Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (the “CCAA”): 

(a) a declaration that the time for service of the Application be abridged and deemed good 
and sufficient, that the Application is properly returnable, and that further service of the 
Application be dispensed with; 

(b) an extension of the stay of proceedings granted pursuant to SARIO up to and including 
June 27, 2026; 

(c) an Order (the “SISP Approval Order”) among other things, granting, without limitation: 

(i) approving the Applicants’ engagement of Moelis & Company LLC (“Moelis”) as 
sale advisor (the “Sale Advisor”) pursuant to the terms of the engagement letter 
between the Applicants and the Sale Advisor dated as of January 3, 2026 (the 
“Engagement Letter”), attached hereto as Confidential Exhibit “1” (a redacted 
copy of which is attached hereto as Exhibit “3”), and authorizing the Applicants 
to pay amounts due pursuant to the Engagement Letter; 

(ii) approving the proposed sale and investment solicitation process in the form 
attached hereto as Exhibit “4” (the “SISP”), as more particularly described 
below; and 

(iii) authorizing the Applicants, the Sale Advisor and the Monitor (as defined below) 
to implement the SISP; and 
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(d) sealing Confidential Exhibit “1” to this Affidavit, which contains an unredacted copy of 
the Engagement Letter such that the Engagement Letter does not form part of the public 
record until following the completion of a transaction pursuant to the SISP or further 
Order of this Court;  

(e) approval of the Third Report of the Monitor, to be filed (the “Third Report”), and the 
actions, conduct and activities of the Monitor set out therein.  

OVERVIEW OF CCAA PROCEEDINGS TO DATE 

5. On November 18, 2025, the Honourable Justice B.B. Johnston of this Court granted an initial 
order (the “Initial Order”), among other things, (i) declaring that the Applicants are companies 
to which the CCAA applies; (ii) appointing KPMG Inc. as monitor (in such capacity, the 
“Monitor”) of the Applicants in these proceedings; (iii) granting the Initial Stay Period in respect 
of the Applicants; (iv) entitling the Applicants to continue to utilize the Cash Management System 
(as defined in the Initial Order); (v) authorizing the Applicants to make payments in respect of 
goods and services supplied to the Applicants prior to the date of the Initial Order by critical 
vendors (“Pre-Filing Critical Vendor Payments”) up to a maximum amount of the Canadian 
dollar equivalent of $2,000,000; (vi) authorizing the Applicants to pay $1,657,000 to the Agencia 
Nacional de Hidrocarburos (“ANH”) for mandatory royalties due for the month of September; 
(vii) granting the Administration Charge; and (viii) authorizing the Monitor to act as the foreign 
representative (in such capacity, the “Foreign Representative”) in respect of these proceedings 
for the purpose of having these proceedings recognized and approved in a foreign jurisdiction.  

6. On November 28, 2025, the Honourable Justice Bourque of this Court granted an amended and 
restated initial order (“ARIO”), among other things, (i) extending the stay of proceedings in 
respect of the Applicants up to and including December 18, 2025; (ii) increasing the quantum of 
the Administration Charge to a maximum aggregate amount of the Canadian dollar equivalent of 
$1,500,000; (iii) granting a charge (the “Directors’ Charge”) in favour of the directors and 
officers of the Applicants, up to a maximum aggregate amount of the Canadian dollar equivalent 
of $1,000,000; (iv) granting priority for the Administration Charge and the Directors’ Charge 
over all other claims, including the secured claims of Macquarie (v) increasing the maximum 
authorized aggregate amount of Pre-Filing Critical Vendor Payments to the Canadian dollar 
equivalent of $5,500,000; (vi) permitting the Applicants to make further pre-filing royalty 
payments to ANH, pursuant to invoices issued by ANH for such pre-filing periods; (vii) requiring 
the Applicants to remit, in accordance with legal requirements, any amounts payable to 
Colombian taxation authority(ies) in respect of certain taxes; and (viii) granting Canacol relief 
from certain securities law reporting obligations.  

7. On December 11, 2025, the Honourable Justice D. Mah of this Court granted the SARIO, among 
other things, (i) extending the stay of proceedings in respect of the Applicants up to and including 
February 6, 2026; (ii) increasing the maximum authorized aggregate amount of Pre-Filing Critical 
Vendor Payments to the Canadian dollar equivalent of US$15,500,000; (iii) approving interim 
financing (the “DIP Financing”) pursuant to that certain Canacol DIP Loan Commitment Letter 
dated December 2, 2025 (as may be amended or restated from time to time, the “DIP 
Commitment Letter”) between the Applicants, the guarantor parties thereto, and the lender 
signatories thereto (the “DIP Lenders”) who are holders of Canacol’s $495,000,000 of 5.75% 
senior unsecured notes due in 2028 and participants in an ad hoc committee of the senior 
unsecured notes (the “Ad Hoc Committee”); and (iii) granting a charge (the “DIP Lenders’ 
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Charge”) in favour of the DIP Lenders, up to the maximum amount of all amounts due and owing 
under the DIP Commitment Letter from time to time, as approved by the Court. Attached hereto 
as Exhibit “5” is the transcript of the decision of Justice Mah from SARIO hearing.  

8. The initial advance of $15 million under the DIP Commitment Letter has been made to 
Applicants. The Applicants are working with the DIP Lenders to satisfy the conditions precedent 
to subsequent advances, including a $30 million advance to be provided on or prior to February 
15, 2026 in accordance with the terms of the DIP Commitment Letter. 

9. I have been advised by Canadian counsel that Macquarie has filed an application with the Alberta 
Court of Appeal seeking leave to appeal Justice Mah’s decision granting the SARIO, and in 
particular the granting of the DIP Lender’s Charge in priority to the secured claim of Macquarie. 
Macquarie served its leave application materials on the service list on Friday, January 2, 2026 at 
4:04 PM MT. A hearing date has not yet been scheduled for the Macquarie leave application. 

10. I am advised by Canadian counsel that the Applicants sought and were granted an extension of 
time to file their materials in support of the orders listed at paragraph 4 above. Attached hereto 
as Exhibit “6” is the Applicants’ Canadian counsel’s letter to the court requesting the extension 
of time. 

11. Copies of the materials filed in the CCAA proceedings are available on the Monitor’s website at: 
https://kpmg.com/ca/canacol (the “Monitor’s Website”). 

Activities Since the SARIO was Granted 

12. Since the granting of the SARIO, the Applicants, with the assistance of the Monitor, have been 
working in good faith and with due diligence to: 

(a) maintain the Applicants’ business and operations, and manage their cash in accordance 
with the SARIO; 

(b) communicate with the Canacol Group’s creditors regarding these CCAA proceedings and 
the granting of the Initial Order, the ARIO and the SARIO, and work with the Monitor 
and legal counsel to respond to numerous creditor and stakeholder inquiries;  

(c) work closely with the Monitor to manage the Applicants’ cash flows and prepare the 
Updated Cash Flow Forecast (as defined in the Third Report); 

(d) with the approval of the Monitor, make Pre-Filing Critical Vendor Payments in the 
aggregate amount of US$5,512,000 in accordance with the terms of the SARIO; 

(e) satisfy the conditions precedent to the initial advance of $15,000,000 under the DIP 
Commitment Letter (the “Initial Advance”) and receive the net proceeds of the Initial 
Advance; 

(f) negotiate, in consultation with the Applicants’ advisors and the DIP Lenders, the terms of 
the Engagement Letter; 

(g) prepare and negotiate, in consultation with the Monitor, the DIP Lenders, the Sale Advisor 
and their respective advisors, the terms of the SISP;  

https://kpmg.com/ca/canacol
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(h) work closely with U.S. and Colombian legal counsel and the Monitor in its capacity as 
Foreign Representative to (i) prepare for and attend the December 11, 2025 and December 
18, 2025 hearings in respect of the US Recognition Proceedings (defined and described 
in further detail below), and (ii) prepare for, file and respond to filings relating to the 
December 17, 2025 Colombian Recognition Proceedings (as defined and described 
below) and respond to objections from Macquarie and Halliburton Latin America SRL 
Sucursal Colombia requesting the Superintendency of Companies of Colombia (the 
“Superintendency”) to overturn the Colombian recognition order (which requests were 
denied), as discussed further below; and 

(i) consider and commence preparation of court materials, with the assistance of legal 
counsel, in response to Macquarie’s application for leave to appeal of the SARIO. 

Update on the US Recognition Proceedings 

13. I have been advised by Canadian and US legal counsel that on December 11, 2025, on the 
application of the Foreign Representative, the United States Bankruptcy Court for the Southern 
District of New York (the “US Court”) granted an Order (the “US Recognition Order”) among 
other things: (i) recognizing and enforcing the ARIO; (ii) recognizing these CCAA proceedings 
as a foreign main proceeding; (iii) recognizing the Monitor, as foreign representative; and (iv) 
granting other related relief under Chapter 15 of the US Bankruptcy Code. Attached hereto as 
Exhibit “7” is a true copy of the US Recognition Order. 

14. I have been further advised by Canadian and US legal counsel that on December 18, 2025, on 
application by the Foreign Representative, the US Court granted an Order (the “US DIP 
Recognition Order”) among other things, recognizing and enforcing the SARIO, including the 
approval of the DIP Commitment Letter and the granting of the DIP Lender’s Charge. Attached 
hereto as Exhibit “8” is a true copy of the US DIP Recognition Order. 

Update on the Colombian Recognition Proceedings  

15. As noted in the Bednar Affidavit #3, on November 25, 2025, Colombian counsel to the Applicants 
brought an application on behalf of Canacol Colombia, CNE O&G Colombia, Cantana Colombia 
(Sucursal of Cantana Switzerland) and CNEOG Colombia (Sucursal of CNE Panama) 
(collectively, the “PRES Applicants”) to the Chamber of Commerce of Bogotá pursuant to the 
Company Recovery Process (the “PRES”). On November 28, 2025, the designated Mediator 
issued a notice of commencement of the PRES, and on December 18, 2025 the Mediator issued 
a notice of its termination, at the withdrawal request of the PRES Applicants, to facilitate a 
reorganization within the process advanced by these CCAA proceedings and consistent with the 
requirements of the DIP Financing. 

16. On December 11, 2025, on application by the Foreign Representative, through a power of 
attorney granted to Colombian counsel, the Superintendency issued an Order granting the 
following preliminary measures listed in the ARIO: (a) that no enforcement actions or any other 
collection proceedings be admitted or continued against the applicable Colombian Applicants, 
including proceedings for the enforcement of real or movable security interests; (b) that any 
actions taken in contravention of the foregoing be deemed null and void, and that the official 
responsible for carrying them out incur grounds for disciplinary misconduct (c) that all 
enforcement proceedings against the applicable Applicants’ assets be stayed, including, without 
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limitation, proceedings for the enforcement of security interests over movable assets; (d) that 
certain specific bank accounts in Colombia remain under the control of the applicable Applicants, 
and that the funds therein be used to pay necessary operating and administrative expenses; (e) 
that the unilateral termination of contracts are prohibited, in particular those that are necessary 
for operations and without which no operating income can be generated; (f) that prohibit 
enforcement of the security interests, particularly those listed in Annex 5.9 to the Recognition 
Petition; and (g) that, in order to successfully conduct the foreign main proceeding, the expertise, 
knowledge, and continuous involvement of advisors with recognized and specialized experience 
is required. Accordingly, the Foreign Representative, as well as its counsel and the Applicants 
counsel, were granted priority in the payment of their professional fees over all other expenses, 
interest payments, and encumbrances.   

17. On December 17, 2025, on application by the Foreign Representative, through a power of 
attorney granted to Colombian counsel, the Superintendency granted an Order (the “Colombian 
Recognition Order”) among other things: (i) recognizing these CCAA proceedings as the 
principal foreign proceeding; (ii) recognizing KPMG Inc. as the Monitor and the Foreign 
Representative of the Canadian principal proceedings, and granting it the powers stipulated in 
Articles 96 and 97 of Law 1116 of 2006 of Colombia, so that the Foreign Representative is 
entitled to (x) request the commencement of an insolvency proceeding in accordance with 
Colombian insolvency rules, and (y) participate in any open proceedings concerning the 
Applicants under Colombian insolvency law; and (iii) granting certain automatic measures and 
effects pursuant to Article 105 of Law 1116 of 2006 of Colombia, including (x) the automatic 
stay of any collection or enforcement proceedings, and (y) the suspension of the right to sale, 
transfer or encumber the Applicants assets, unless in the ordinary course of business. A true copy 
of an official translation of the Colombian Recognition Order is attached hereto as Exhibit “9”. 

18. I have been advised by legal counsel that the granting of the US Recognition Order, the US DIP 
Approval Order and the Colombian Recognition Order were conditions precedent to the Initial 
Advance being made pursuant to the DIP Loan Agreement, and that such Orders were granted in 
advance of the DIP Milestones (as defined below) provided under the DIP Loan Agreement. 

19. On December 22, 2025, the Foreign Representative, through a power of attorney granted to 
Colombian counsel, submitted to the Superintendency a petition seeking recognition of the DIP 
Financing and authorization to grant the priming lien. The petition remains pending resolution 
from the Superintendency.   

20. I have further been advised by Colombian legal counsel that, on December 23, 2025, the 
following objections were filed with the Superintendency in respect of the Colombian 
Recognition Order, which objected to the recognition of these CCAA proceedings as the foreign 
main proceeding and requested, among other things, that these CCAA proceedings be recognized 
as a foreign non-main proceeding based on Colombia being the Centre of Main Interest: 

(a) An objection filed by Halliburton Latin’s America SRL Colombia Branch representative 
in respect of the Colombian Recognition Order; and  

(b) An objection filed by Macquarie. 
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21. I have been advised by Colombian legal counsel that, on January 2, 2026, the Superintendency 
issued an order dismissing the two aforementioned objections, which order was published and 
served on January 5, 2026.  

22. I have further been advised by Colombian legal counsel that, on January 6, 2026, Macquarie filed 
a motion for clarification and amendment of the order issued by the Superintendency on January 
2, 2026. The motion remains pending resolution from the Superintendency.   

Requested Relief 

Extension of the Stay Period  

23. The Applicants require an extension of the stay of proceedings to maintain stability and continue 
operations during these CCAA proceedings.  The Applicants are seeking an extension of the stay 
of proceedings until June 27, 2026 (the “Stay Extension Period”). 

24. The Stay Extension Period is reasonable in light of the Updated Cash Flow Forecast and provides 
the Applicants and the Monitor with time necessary to identify and implement a Successful Bid 
through the SISP. 

25. As discussed in more detail below, the Applicants require an extension of the stay of proceedings 
to implement the SISP and to continue to work with their lenders, noteholders and other 
stakeholders on financial and operational restructuring options. The June 27, 2026, date is shortly 
before June 30, 2026, which is the date that the Applicants must close a transaction pursuant to 
the SISP, as detailed below. The Stay Extension Period will provide the Applicants the necessary 
breathing space to implement the SISP, and endeavour to identify, seek approval and implement 
a value-maximizing transaction, while reducing expenses which would arise from requiring re-
appearances in Court during the SISP. The Applicants intend to return to Court, if necessary, 
during the Stay Extension Period, if there is a requirement for the Applicants to seek additional 
relief or matters arise during the CCAA Proceeding, which require the Court’s direction or further 
orders of the Court. I am advised by legal counsel that an extension of the stay of proceedings 
does not prevent any stakeholder from accessing the Court during the Stay Extension Period, 
including seeking to terminate the stay of proceedings, if appropriate. 

26. It is my belief that that the Applicants have acted, and continue to act, in good faith and with due 
diligence during these CCAA proceedings.  The extension of the stay of proceedings is necessary 
and appropriate in the circumstances to provide the Applicants with the continued breathing room 
required to maintain going concern operations under the supervision of the Monitor and to 
implement a robust and successful SISP. I understand from the Monitor that it supports the 
granting of the Stay Extension Period. 

Approval of the Sale Advisor Engagement Letter and the SISP 

Conditions under the DIP Commitment Letter 

27. The material terms and conditions of the DIP Commitment Letter are described in further detail 
in the Bednar Affidavit #3. Specifically, under the DIP Commitment Letter, among other 
requirements, the Applicants must comply with the following milestones (collectively, the “DIP 
Milestones”) relating to the relief sought on the Application in connection with the SISP:  
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(a) By December 22, 2025: The Applicants shall have retained a sale advisor satisfactory to 
the DIP Lenders to assist the Applicants with the transactions contemplated by the SISP; 
and  

(b) By January 20, 2026: The CCAA Court shall have issued a SISP Approval Order. 

28. By agreement with the Monitor and the DIP Lenders: (i) the deadline to retain the Sale Advisor 
was extended from December 22, 2025 to a date that is on or before the date of the Initial Advance 
(but prior to making such advance), and (ii) the deadline to obtain a SISP Approval Order was 
extended to January 30, 2026.  

The Engagement Letter with Moelis  

29. Following the granting of the SARIO, the Applicants interviewed eight (8) investment banks to 
act as potential sale advisor under the SISP. The list of potential parties was reduced to four (4) 
in a subsequent round of interviews. The list was further narrowed down to two (2) parties from 
whom detailed pitch materials were requested and reviewed.  

30. Following these discussions, the Applicants, in consultation with the Monitor and with the 
consent of the DIP Lenders, selected Moelis as the Sale Advisor for the SISP for the following 
reasons: 

(a) Moelis demonstrated significant expertise and experience with oil and gas assets in 
emerging markets and a detailed understanding of the Canacol Group’s business;  

(b) Moelis presented a compelling pitch highlighting its skill, experience and insights on how 
to maximize value for stakeholders through the SISP; and  

(c) Moelis’s fee structure appropriately aligns incentives with the Canacol Group’s 
objectives, for the benefit of all stakeholders.  

31. In accordance with the DIP Milestones, the Applicants and the Sale Advisor executed the 
Engagement Letter on January 3, 2026, a redacted copy of which has been previously attached 
hereto as Exhibit “3”. 

32. Pursuant to the terms of the Engagement Letter, the Sale Advisor will assist the Applicants with 
administering the SISP, including by, among other things: 

(a) assist the Applicants in conducting a business and financial analysis; 

(b) assist the Applicants in identifying and evaluating potential bidders;  

(c) assist the Applicants in preparing and implementing the SISP and related marketing and 
information materials, including a teaser letter, confidential information memorandum 
and establishing a virtual data room for parties to conduct due diligence in advance of 
submitting bids; 

(d) assist with contacting potential bidders, arranging meetings and coordinating due 
diligence;  
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(e) assist the Applicants to review and analyze bids received in accordance with the terms of 
the SISP;  

(f) assist the Applicants in structuring and negotiating any potential transaction;  

(g) meet with the Applicants’ board of directors to discuss board approval of a proposed 
transaction;  

(h) provide such other advisory and investment banking services in connection with the SISP 
as may be mutually agreed upon.  

33. The assistance of the Sale Advisor is necessary to ensure a successful SISP outcome. The Sale 
Advisor’s involvement will enhance the likelihood that the SISP generates maximum value for 
the Applicants’ stakeholders.  

34. In response to a request from Moelis, it is Canacol’s current intention to seek a charge in favour 
of Moelis securing its fees under the Engagement Letter, on a Court date to be scheduled in 
February. 

The SISP 

35. The SISP was developed by the Applicants in consultation with the Applicants’ professional 
advisors, the Sale Advisor, the Monitor and its counsel and is acceptable to the DIP Lenders. The 
SISP will be conducted by Canacol through the Sale Advisor and under the supervision and 
oversite of the Monitor.  The SISP is intended to solicit interest in and opportunities for a sale of, 
or investment in, all or substantially all of the property, assets and undertakings (the “Property”) 
and/or business operations (the “Business”) of the Canacol Group (the “Opportunity”). Such 
Opportunity may include one or more of a restructuring, recapitalization or other form of 
reorganization of the Business and affairs of the Canacol Group as a going concern, or a sale of 
all, substantially all or one or more components of the Canacol Group’s Property and Business 
as a going concern or otherwise.  

36. It is the Applicants’ expectation that their creditors and other stakeholders will derive a greater 
benefit from the proposed SISP than through a liquidation process, including customers of 
electricity in Colombia.  

37. Under the terms of the proposed SISP, the Sale Advisor, in consultation with Canacol and the 
Monitor, shall solicit offers for the Opportunity. The SISP has been structured as a two-phase 
sales process: phase 1 for the submission of letters of intent, and phase 2 for the submission of 
binding bids. The SISP contains information sharing and consent and consultation rights for 
certain stakeholders, including for the Ad Hoc Committee (Canacol’s largest creditor group) 
which provided the post-filing DIP financing to the Applicants that is necessary to preserve the 
value of the Applicants’ assets and carry out the SISP.  

38. The SISP provides that a successful bid (as defined in the SISP, “Successful Bid”) must, among 
other things, provide for a purchase price or other consideration that provides for (i) the payment 
in full in cash on closing of all amounts outstanding that are secured by each of the Charges (other 
than the DIP Charge, which is addressed in next clause); (ii) the payment in full in cash on closing 
of the DIP Obligations then outstanding, unless otherwise agreed to by the DIP Lenders in 
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accordance with the DIP Commitment Letter; (iii) the payment in full in cash on closing of all 
allowed claims of Macquarie, unless otherwise agreed to by Macquarie in its sole discretion; (iv) 
the payment in full in cash or the assumption of all obligations ranking in priority to unsecured 
claims against the Applicants; (v) the payment in full in cash of all allowed pre-petition claims 
from social security institutes in Colombia, withholding taxes payable in Colombia and incurred 
through the closing date of the transaction, and the payment of certain Colombian creditors 
deemed to be necessary by Canacol, with the consent of the Monitor, for the operation of the 
Canacol Entities in Colombia; and (vi) unless the proposed purchase price is sufficient to repay 
in full in cash all obligations outstanding under the Senior Unsecured Notes and the proven claims 
of other unsecured creditors of Canacol, consideration to the holders of Senior Unsecured Notes 
in form and amount acceptable to the Ad Hoc Committee in its sole discretion.  

39. The other material terms and conditions of the proposed SISP are as follows. Capitalized terms 
used in the following summary have the meanings ascribed to them in the SISP: 

(a) Provides for the Opportunity for interested parties to submit bid(s) in respect of: 

(i) the sale of the Canacol Group’s interest in the Property. In particular, interested 
parties may submit proposals to acquire all or substantially all of the Property of 
the Canacol Group (a “Sale Proposal”); and 

(ii) an investment in the Canacol Group’s Business as a going concern. Such proposals 
for the Business may take the form of an investment in the Business including by 
way of a plan of compromise or arrangement pursuant to the CCAA (an 
“Investment Proposal”); 

(b) Broad solicitation of the Opportunity to potential interested parties; 

(c) Publication of a notice of the SISP and delivery of a summary process, a confidential 
information memorandum, and a nondisclosure agreement to potential bidders as soon as 
reasonably practicable following the SISP Approval Order; 

(d) Establishment of a secure, electronic Data Room which will include relevant information 
related to the Property, Business and Opportunity; 

(e) Notice of the SISP to be published in the Globe and Mail (National Edition), and/or other 
industry publications, as soon as reasonably practicable following the SISP Approval 
Order;  

(f) A reasonable period of time for Phase 1 Qualified Bidders to perform due diligence; 

(g) Delivery by March 9, 2026 of non-binding letter(s) of intent in respect of any Sale 
Proposal or Investment Proposal (with termination of the SISP if no qualified letters of 
intent are received); 

(h) Assessment of Qualified LOIs by Canacol, in consultation with the Sale Advisor, the 
Monitor and the Ad Hoc Committee; 

(i) Determination of Phase 2 Qualified Bidders by Canacol, with the consent of the Monitor 
and the Ad Hoc Committee; 
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(j) Preparation of a Bid Process Letter for Phase 2 Qualified Bids, which will include a draft 
purchase/investment agreement and be made available in the Data Room; 

(k) Requirement for interested stakeholders (including management) with information, 
consultation, consent and decision making rights under the SISP to confirm to the Sale 
Advisor and Monitor their intent to bid (or support a bid) in the SISP by no later than 5 
days after the phase 1 bid deadline, with the effect that such information, consultation 
and/or consent rights are immediately terminated; 

(l) Delivery by April 6, 2026 of formal binding offers to make a formal Sale Proposal or 
Investment Proposal (with termination of the SISP if no qualified binding bids are 
received); 

(m) Assessments of Phase 2 Qualified Bids by Canacol, in consultation with the Sale Advisor, 
the Monitor and the Ad Hoc Committee; 

(n) Selection of a Successful Bid, and entry into a final agreement in respect of a Successful 
Bid which is deemed an Acceptable Transaction (as defined in the SISP);  

(o) With the consent of the Monitor and the Ad Hoc Committee, if determined appropriate, 
commencement of an auction to determine the Successful Bid if two or more Phase 2 
Qualified Bids have been received; 

(p) Court approval of a transaction with a Successful Bidder; 

(q) Closing of a Successful Bid transaction by no later than June 30, 2026. 

40. The SISP was developed and designed with the input of experienced restructuring professionals, 
including the Sale Advisor and the Monitor, and is structured to provide sufficient time for 
potential bidders to advance binding offers to maximize stakeholder value. For the foregoing 
reasons, I believe the proposed SISP is fair and reasonable in the circumstances, will provide for 
an efficient, effective and transparent process to solicit interest in the Opportunity and will 
optimize the prospects of a value maximizing transaction materializing in these CCAA 
proceedings, to the benefit of the Applicants’ stakeholders. 

Sealing Order  

41. The Engagement Letter contains commercially sensitive information regarding (1) the Sale 
Advisor’s fee structure, which, if disseminated could adversely impact Moelis’ commercial 
interest in future mandates; and (2) indications of value and potential sale prices for the 
Applicants’ assets, which could have adverse implications on the SISP if such information was 
made public.  Moreover, it is a term of the Engagement Letter that the Applicants seek a sealing 
order to seal it from the public record. Accordingly, the Applicants are seeking a sealing order of 
an unredacted version of the Engagement Letter. The Applicants will share the fee structure with 
stakeholders under appropriate confidentiality arrangements. The sealing would be temporal and 
be in place until the conclusion of a transaction or further order of the court. 
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WHERE UPON the application of Canacol Energy Ltd., 2654044 Alberta Ltd., Canacol Energy ULC, 2498003 

Alberta ULC, Cantana Energy GMBH, CNE Oil & Gas S.R.L, Canacol Energy Colombia S.A.S., Shona Holding 

GMBH, CNE Energy S.A.S., and CNE Oil & Gas S.A.S. (collectively, the “Applicants”); AND UPON having 

read the Originating Application, the Affidavit of Jason Bednar affirmed November 16, 2025 (the “Bednar 

Affidavit”), the Affidavit of Jason Bednar affirmed November 22, 2025, the Affidavit of Michael Hibberd 

affirmed November 25, 2025, and the Affidavit of Jason Bednar affirmed December 5, 2025, the Affidavit of 

Jason Bednar affirmed December 8, 2025, and the Affidavit of Jason Bednar affirmed December 9, 2025; AND 

UPON reviewing the Initial Order granted by the Honourable Justice B. B. Johnston in these proceedings on 

November 18, 2025; AND UPON reviewing the Amended and Restated Initial Order granted by the Honourable 

Justice Bourque on November 28, 2025; AND UPON hearing from counsel for the Applicants, counsel for KPMG 

Inc. in its capacity as the court-appointed monitor in these proceedings (the “Monitor”) and counsel for any other 

party in attendance; AND UPON reading the Pre-Filing Report of KPMG Inc. in its capacity as the proposed 

Monitor (the “Proposed Monitor”) dated November 17, 2025 (the “Pre-Filing Report”), the First Report of the 

Monitor dated November 24, 2025 (“First Report”) and the Second Report of the Monitor dated December 9, 

2025 (“Second Report”); AND UPON reviewing the Affidavit of Service of Arriane Tano sworn December 9, 

2025, and being advised that the secured creditors who are likely to be affected by the charges created herein have 

been provided notice of this application; AND UPON the application being heard on December 10, 2025; IT IS 

HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. The time for service of the notice of application for this order (the “Order”) is hereby abridged and 

deemed good and sufficient and this application is properly returnable today.  

REFERENCES TO DOLLARS 

2. Unless otherwise stated, all references to dollars or $ herein are to Canadian dollars. 

DATE ON WHICH ORDER WAS 

PRONOUNCED: 

 
December 11, 2025 

LOCATION AT WHICH ORDER WAS 

MADE: 

Edmonton Courts Centre 

NAME OF JUSTICE WHO MADE THIS 

ORDER: 
The Honourable Justice D. Mah  

 



- 3 - 

91761901\1 

APPLICATION 

3. Each of the Applicants is a company to which the Companies’ Creditors Arrangement Act of Canada (the 

“CCAA”) applies.  

PLAN OF ARRANGEMENT 

4. The Applicants shall have the authority to file and may, subject to further order of this Court, file with this 

Court a plan of compromise or arrangement (the “Plan”). 

POSSESSION OF PROPERTY AND OPERATIONS 

5. The Applicants shall: 

(a) remain in possession and control of their current and future assets, undertakings and properties 

of every nature and kind whatsoever, and wherever situate including all proceeds thereof and all 

assets, undertakings and rights that are owned, held, controlled, administered, registered, or 

recorded in the name of any branch/sucursal of an Applicant in Colombia (the “Property”); 

(b) subject to further order of this Court, continue to carry on business in a manner consistent with 

the preservation of its business (the “Business”) and Property; 

(c) be authorized and empowered to continue to retain and employ the employees, consultants, 

agents, experts, accountants, counsel and such other persons (collectively “Assistants”) currently 

retained or employed by it, with liberty to retain such further Assistants as it deems reasonably 

necessary or desirable in the ordinary course of business or for the carrying out of the terms of 

this Order; and 

(d) subject to the terms of the Definitive Documents (as defined below), be entitled to continue to 

utilize the central cash management system currently in place as described in the Bednar 

Affidavit or, with the consent of the Interim Lender, replace it with another substantially similar 

central cash management system (the “Cash Management System”) and that any present or 

future bank providing the Cash Management System shall not be under any obligation 

whatsoever to inquire into the propriety, validity or legality of any transfer, payment, collection 

or other action taken under the Cash Management System, or as to the use or application by the 

Applicants of funds transferred, paid, collected or otherwise dealt with in the Cash Management 

System, shall be entitled to provide the Cash Management System without any liability in respect 

thereof to any Person (as hereinafter defined) other than the Applicants, pursuant to the terms of 

the documentation applicable to the Cash Management System, and shall be, in its capacity as 
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provider of the Cash Management System, an unaffected creditor under the Plan with regard to 

any claims or expenses it may suffer or incur in connection with the provision of the Cash 

Management System. 

6. To the extent permitted by law and subject to the terms of the Definitive Documents, the Applicants shall 

be entitled but not required to make the following advances or payments of the following expenses, 

incurred prior to or after this Order: 

(a) all outstanding and future wages, salaries, employee and pension benefits, vacation pay and 

expenses payable on or after the date of this Order, in each case incurred in the ordinary course 

of business and consistent with existing compensation policies and arrangements;  

(b) the reasonable fees and disbursements of any Assistants retained or employed by the Applicants 

in respect of these proceedings, at their standard rates and charges, including for periods prior to 

the date of this Order;  

(c) obligations and expenses owing for goods and services supplied to the Applicants prior to the 

date of this Order by vendors, suppliers and governmental authorities, deemed by the Applicants 

to be critical to the extent required to ensure ongoing supply of critical goods and services, as 

permitted by the Initial Order, subject to prior approval by the Monitor and the Interim Lender, 

up to a maximum amount of the Canadian dollar equivalent of USD$15,500,000; and 

(d) payments required to be made for royalties arising prior to the date of this Order in the amount 

of USD$1,807,000 for the month of September, 2025, and further amounts owing for the month 

of October, 2025 and the period of November 1, 2025 to November 18, 2025, to the Agencia 

Nacional de Hidrocarburos (“ANH”) (the National Hydrocarbon Agency) or other governmental 

and/or regulatory authorities in Colombia to preserve and maintain exploration and production 

contracts and exploration and exploitation contracts of the Applicants, including, without 

limitation, royalties and work commitments required to be paid thereunder;  

(e) post cash collateral by one or more Applicants not subject to the order of the Chamber of 

Commerce of Bogotá pursuant to the Company Recovery Process dated November 28, 2025, in 

the approximate amount of USD$5,200,000 to a bank account(s) of such Applicant(s) in Canada 

or the United States, or transfer such funds into escrow or trust, or make such other arrangements 

as acceptable to an issuer of a monetary instrument (“Monetary Instrument”), the Applicants, 

Interim Lender, and the Monitor, as security for the issuer of a Monetary instrument to issue a 

Monetary Instrument for the benefit of a Colombian bank, which Monetary Instrument may 
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secure a letter of credit issued from a Colombian bank to the ANH as security for CNE Oil & 

Gas S.A.S’ obligations to ANH. 

7. Except as otherwise provided to the contrary herein and subject to the terms of the Definitive Documents, 

the Applicants shall be entitled but not required to pay all reasonable expenses incurred by the Applicants 

in carrying on the Business in the ordinary course after this Order and in carrying out the provisions of 

this Order, which expenses shall include, without limitation: 

(a) all expenses and capital expenditures reasonably necessary for the preservation of the Property 

or the Business including, without limitation, payments on account of insurance (including 

directors and officers insurance), maintenance and security services; and 

(b) payment for goods or services actually supplied to the Applicants following the date of this 

Order. 

8. The Applicants shall remit, in accordance with legal requirements, or pay: 

(a) any statutory deemed trust amounts in favour of the Crown in Right of Canada or of any Province 

thereof or any other taxation authority that are required to be deducted from employees' wages, 

including, without limitation, amounts in respect of: 

(i) employment insurance, 

(ii) Canada Pension Plan, 

(iii) Quebec Pension Plan, and 

(iv) income taxes,  

but only where such statutory deemed trust amounts arise after the date of this Order, or are not 

required to be remitted until after the date of this Order, unless otherwise ordered by the Court; 

(b) all goods and services or other applicable sales taxes (collectively, “Sales Taxes”) required to be 

remitted by the Applicants in connection with the sale of goods and services by the Applicants, 

but only where such Sales Taxes are accrued or collected after the date of this Order, or where 

such Sales Taxes were accrued or collected prior to the date of this Order but not required to be 

remitted until on or after the date of this Order; 

(c) any amount payable to the Crown in Right of Canada or of any Province thereof or any political 

subdivision thereof or any other taxation authority in respect of municipal realty, municipal 

business or other taxes, assessments or levies of any nature or kind which are entitled at law to 
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be paid in priority to claims of secured creditors and that are attributable to or in respect of the 

carrying on of the Business by the Applicants; and 

(d) any amounts payable to Colombian taxation authority(ies) in respect of, including without 

limitation, regional, municipal and national withholding taxes and value-added taxes, which are 

entitled at law to be paid in priority to claims of secured creditors and that are attributable to or 

in respect of the carrying on of the Business by the Applicants. 

9. Until such time as a real property lease is disclaimed or resiliated in accordance with the CCAA, the 

Applicants may, subject to the terms of the Definitive Documents, pay all amounts constituting rent or 

payable as rent under real property leases (including, for greater certainty, common area maintenance 

charges, utilities and realty taxes and any other amounts payable as rent to the landlord under the lease) 

based on the terms of existing lease arrangements or as otherwise may be negotiated by the Applicants 

from time to time for the period commencing from and including the date of this Order (“Rent”), but shall 

not pay any rent in arrears. 

10. Except as specifically permitted in this Order and the Definitive Documents, the Applicants are hereby 

directed, until further order of this Court: 

(a) to make no payments of principal, interest thereon or otherwise on account of amounts owing by 

the Applicants to any of its creditors as of the date of this Order; 

(b) to grant no security interests, trust, liens, charges or encumbrances upon or in respect of any of 

its Property; and 

(c) not to grant credit or incur liabilities except in the ordinary course of the Business.  

RESTRUCTURING 

11. The Applicants shall, subject to such requirements as are imposed by the CCAA and subject to the terms 

of the Definitive Documents, have the right to: 

(a) permanently or temporarily cease, downsize or shut down any portion of its business or 

operations and to dispose of redundant or non-material assets not exceeding the Canadian dollar 

equivalent of USD$250,000 in any one transaction or the Canadian dollar equivalent of 

USD$1,000,000 in the aggregate, provided that any sale that is either (i) in excess of the above 

thresholds, or (ii) in favour of a person related to the Applicants (within the meaning of section 

36(5) of the CCAA), shall require authorization by this Court in accordance with section 36 of 

the CCAA; 
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(b) terminate the employment of such of its employees or temporarily lay off such of its employees 

as it deems appropriate on such terms as may be agreed upon between the Applicants and such 

employee, or failing such agreement, to deal with the consequences thereof in the Plan;  

(c) disclaim or resiliate, in whole or in part, with the prior consent of the Monitor (as defined below) 

or further Order of the Court, their arrangements or agreements of any nature whatsoever with 

whomsoever, whether oral or written, as the Applicants deem appropriate, in accordance with 

section 32 of the CCAA; and 

(d) pursue all avenues of refinancing of their Business or Property, in whole or part, subject to prior 

approval of this Court being obtained before any material refinancing, 

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the Business (the 

“Restructuring”). 

12. The Applicants shall provide each of the relevant landlords with notice of the Applicants’ intention to 

remove any fixtures from any leased premises at least seven (7) days prior to the date of the intended 

removal. The relevant landlord shall be entitled to have a representative present in the leased premises to 

observe such removal. If the landlord disputes the Applicants’ entitlement to remove any such fixture 

under the provisions of the lease, such fixture shall remain on the premises and shall be dealt with as 

agreed between any applicable secured creditors, such landlord and the Applicants, or by further order of 

this Court upon application by the Applicants on at least two (2) days' notice to such landlord and any 

such secured creditors. If the Applicants disclaim or resiliate the lease governing such leased premises in 

accordance with section 32 of the CCAA, they shall not be required to pay Rent under such lease pending 

resolution of any such dispute other than Rent payable for the notice period provided for in section 32(5) 

of the CCAA, and the disclaimer or resiliation of the lease shall be without prejudice to the Applicants’ 

claim to the fixtures in dispute. 

13. If a notice of disclaimer or resiliation is delivered pursuant to section 32 of the CCAA, then: 

(a) during the notice period prior to the effective time of the disclaimer or resiliation, the landlord 

may show the affected leased premises to prospective tenants during normal business hours, on 

giving the Applicants and the Monitor 24 hours' prior written notice; and 

(b) at the effective time of the disclaimer or resiliation, the relevant landlord shall be entitled to take 

possession of any such leased premises without waiver of or prejudice to any claims or rights 

such landlord may have against the Applicants in respect of such lease or leased premises and 

such landlord shall be entitled to notify the Applicants of the basis on which it is taking 

possession and to gain possession of and re-lease such leased premises to any third party or 
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parties on such terms as such landlord considers advisable, provided that nothing herein shall 

relieve such landlord of its obligation to mitigate any damages claimed in connection therewith. 

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY 

14. Until and including February 6, 2026, or such later date as this Court may order (the “Stay Period”), no 

proceeding or enforcement process in any court (each, a “Proceeding”) shall be commenced or continued 

against or in respect of the Applicants or the Monitor, or affecting the Business or the Property, except 

with the written consent of the applicable Applicant and Monitor or leave of this Court, and any and all 

Proceedings currently under way against or in respect of the Applicants or affecting the Business or the 

Property are hereby stayed and suspended pending further order of this Court. 

NO EXERCISE OF RIGHTS OR REMEDIES 

15. During the Stay Period, all rights and remedies of any individual, firm, corporation, governmental body 

or agency, or any other entities (all of the foregoing, collectively being “Persons” and each being a 

“Person”), whether judicial or extra-judicial, statutory or non-statutory against or in respect of the 

Applicants or the Monitor, or affecting the Business or the Property, are hereby stayed and suspended and 

shall not be commenced, proceeded with or continued except with the written consent of the applicable 

Applicant and the Monitor or leave of this Court, provided that nothing in this Order shall: 

(a) empower the Applicants to carry on any business that the Applicants are not lawfully entitled to 

carry on; 

(b) affect such investigations, actions, suits or proceedings by a regulatory body as are permitted by 

section 11.1 of the CCAA; 

(c) prevent the filing of any registration to preserve or perfect a security interest; 

(d) prevent the registration of a claim for lien; or 

(e) exempt the Applicants from compliance with statutory or regulatory provisions relating to health, 

safety or the environment.  

16. Nothing in this Order shall prevent any party from taking an action against the Applicants where such an 

action must be taken in order to comply with statutory time limitations in order to preserve their rights at 

law, provided that no further steps shall be taken by such party except in accordance with the other 

provisions of this Order, and notice in writing of such action be given to the Applicants and Monitor at 

the first available opportunity. 
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17. Nothing in this Order shall prevent any party that is, or is an affiliate of, a lender under the Applicants’ 

prepetition revolving credit facility and has a security interest over cash collateral, provided that such 

security was granted by one or more Applicants to secure one or more letters of credit issued by such party 

prior to or, solely to the extent permitted by the Definitive Documents or consented to in writing by the 

Interim Lender (which may be communicated via email by counsel to the Interim Lender), after the date 

of this Order (all such security interests over cash collateral, the “LC Collateral”), from enforcing its 

rights and remedies in respect of such LC Collateral in the event that an applicable letter of credit is drawn. 

NO INTERFERENCE WITH RIGHTS 

18. During the Stay Period, no person shall accelerate, suspend, discontinue, fail to honour, alter, interfere 

with, repudiate, terminate or cease to perform any right, renewal right, contract, agreement, licence or 

permit in favour of or held by the Applicants, except with the written consent of the applicable Applicant 

and the Monitor, or leave of this Court. 

CONTINUATION OF SERVICES 

19. During the Stay Period, all persons having: 

(a) statutory or regulatory mandates for the supply of goods and/or services; or 

(b) oral or written agreements or arrangements with the Applicants, including without limitation all 

computer software, communication and other data services, centralized banking services, cash 

management services, payroll and benefit services, insurance, transportation, services, utility or 

other services to the Business or the Applicants 

are hereby restrained until further order of this Court from discontinuing, altering, interfering with, 

suspending or terminating the supply of such goods or services as may be required by the Applicants or 

exercising any other remedy provided under such agreements or arrangements. The Applicants shall be 

entitled to the continued use of their current premises, telephone numbers, facsimile numbers, internet 

addresses and domain names, provided in each case that the usual prices or charges for all such goods or 

services received after the date of this Order are paid by the Applicants in accordance with the payment 

practices of the Applicants, or such other practices as may be agreed upon by the supplier or service 

provider and each of the Applicants and the Monitor, or as may be ordered by this Court. 

 

NON-DEROGATION OF RIGHTS 

20. Nothing in this Order has the effect of prohibiting a person from requiring immediate payment for goods, 

services, use of leased or licensed property or other valuable consideration provided on or after the date 
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of this Order, nor shall any person be under any obligation on or after the date of this Order to advance or 

re-advance any monies or otherwise extend any credit to the Applicants. 

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS 

21. During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA and paragraph 16 

of this Order, no Proceeding may be commenced or continued against any of the former, current or future 

directors or officers of the Applicants with respect to any claim against the directors or officers that arose 

before the date of this Order and that relates to any obligations of the Applicants whereby the directors or 

officers are alleged under any law to be liable in their capacity as directors or officers for the payment or 

performance of such obligations, until a compromise or arrangement in respect of the Applicants, if one 

is filed, is sanctioned by this Court or is refused by the creditors of the Applicants or this Court. 

DIRECTORS' AND OFFICERS' INDEMNIFICATION AND CHARGE 

22. The Applicants shall indemnify their directors and officers against obligations and liabilities that they may 

incur as directors and or officers of the Applicants after the commencement of the within proceedings 

except to the extent that, with respect to any officer or director, the obligation was incurred as a result of 

the director’s or officer’s gross negligence or wilful misconduct. 

23. The directors and officers of the Applicants shall be entitled to the benefit of and are hereby granted a 

charge (the “Directors' Charge”) on the Property, which charge shall not exceed an aggregate amount to 

the Canadian dollar equivalent of USD$1,000,000, as security for the indemnity provided in paragraph 21 

of this Order.  The Directors’ Charge shall have the priority set out in paragraphs 38 and 40 hereof.  

24. Notwithstanding any language in any applicable insurance policy to the contrary: 

(a) no insurer shall be entitled to be subrogated to or claim the benefit of the Directors' Charge; and 

(b) the Applicants’ directors and officers shall only be entitled to the benefit of the Directors' Charge 

to the extent that they do not have coverage under any directors' and officers' insurance policy, 

or to the extent that such coverage is insufficient to pay amounts indemnified in accordance with 

paragraph 21 of this Order. For certainty, the Applicants' directors and officers shall be entitled 

to the benefit of the Directors' Charge to pay the deductible for any claim covered by the 

Applicants' directors' and officers' insurance policy. 

APPOINTMENT OF MONITOR 

25. KPMG Inc. is hereby appointed pursuant to the CCAA as the Monitor, an officer of this Court, to monitor 

the Property, Business, and financial affairs and the Applicants with the powers and obligations set out in 
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the CCAA or set forth herein and that the Applicants and its shareholders, officers, directors, and 

Assistants shall advise the Monitor of all material steps taken by the Applicants pursuant to this Order, 

and shall co-operate fully with the Monitor in the exercise of its powers and discharge of its obligations 

and provide the Monitor with the assistance that is necessary to enable the Monitor to adequately carry 

out the Monitor’s functions. 

26. The Monitor, in addition to its prescribed rights and obligations under the CCAA, is hereby directed and 

empowered to: 

(a) monitor the Applicants’ receipts and disbursements, Business and dealings with the Property; 

(b) report to this Court at such times and intervals as the Monitor may deem appropriate with respect 

to matters relating to the Property, the Business, and such other matters as may be relevant to the 

proceedings herein and immediately report to the Court if in the opinion of the Monitor there is 

a material adverse change in the financial circumstances of the Applicants; 

(c) assist the Applicants, to the extent required by the Applicants, in their dissemination to the 

Interim Lender and their advisors of financial and other information in accordance with the 

Definitive Documents; 

(d) advise the Applicants in its preparation of the Applicants’ cash flow statements and other 

reporting required by the Interim Lender, which information shall be reviewed with the Monitor 

and delivered to the Interim Lender and advisors in accordance with the Definitive Documents; 

(e) advise the Applicants in their development of the Plan and any amendments to the Plan; 

(f) assist the Applicants, to the extent required by the Applicants, with the holding and administering 

of creditors' or shareholders' meetings for voting on the Plan; 

(g) have full and complete access to the Property, including the premises, books, records, data, 

including data in electronic form and other financial documents of the Applicants to the extent 

that is necessary to adequately assess the Property, Business, and financial affairs of the 

Applicants or to perform its duties arising under this Order; 

(h) be at liberty to engage independent legal counsel or such other persons as the Monitor deems 

necessary or advisable respecting the exercise of its powers and performance of its obligations 

under this Order;  

(i) hold funds in trust or in escrow, to the extent required, to facilitate settlements between the 

Applicants and any other Person; and 

(j) perform such other duties as are required by this Order or by this Court from time to time. 
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27. The Monitor shall not take possession of the Property and shall take no part whatsoever in the management 

or supervision of the management of the Business and shall not, by fulfilling its obligations hereunder, or 

by inadvertence in relation to the due exercise of powers or performance of duties under this Order, be 

deemed to have taken or maintain possession or control of the Business or Property, or any part thereof. 

Nothing in this Order shall require the Monitor to occupy or to take control, care, charge, possession or 

management of any of the Property that might be environmentally contaminated, or might cause or 

contribute to a spill, discharge, release or deposit of a substance contrary to any federal, provincial or other 

law respecting the protection, conservation, enhancement, remediation or rehabilitation of the 

environment or relating to the disposal or waste or other contamination, provided however that this Order 

does not exempt the Monitor from any duty to report or make disclosure imposed by applicable 

environmental legislation or regulation. The Monitor shall not, as a result of this Order or anything done 

in pursuance of the Monitor’s duties and powers under this Order be deemed to be in possession of any of 

the Property within the meaning of any federal or provincial environmental legislation.  

28. The Monitor shall provide any creditor of the Applicants and the Interim Lender with information 

provided by the Applicants in response to reasonable requests for information made in writing by such 

creditor addressed to the Monitor. The Monitor shall not have any responsibility or liability with respect 

to the information disseminated by it pursuant to this paragraph. In the case of information that the Monitor 

has been advised by the Applicants are confidential, the Monitor shall not provide such information to 

creditors unless otherwise directed by this Court or on such terms as the Monitor and the Applicants may 

agree.  

29. In addition to the rights and protections afforded the Monitor under the CCAA or as an Officer of this 

Court, the Monitor shall incur no liability or obligation as a result of its appointment or the carrying out 

of the provisions of this Order, save and except for any gross negligence or wilful misconduct on its part. 

Nothing in this Order shall derogate from the protections afforded the Monitor by the CCAA or any 

applicable legislation. 

30. The Monitor, counsel to the Monitor, and counsel to the Applicants shall be paid their reasonable fees and 

disbursements (including any pre-filing fees and disbursements related to these CCAA proceedings), in 

each case at their standard rates and charges, by the Applicants as part of the costs of these proceedings. 

The Applicants are hereby authorized and directed to pay the accounts of the Monitor, counsel for the 

Monitor and counsel for the Applicants on a weekly basis and, in addition, the Applicants are hereby 

authorized to pay to the Monitor, counsel to the Monitor, and counsel to the Applicants, retainers in the 

amounts set out in their respective engagement letters or arrangements, to be held by them as security for 

payment of their respective fees and disbursements outstanding from time to time. 
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31. The Monitor and its legal counsel shall pass their accounts from time to time. 

32. The Monitor, counsel to the Monitor, if any, and the Applicants’ counsel, as security for the professional 

fees and disbursements incurred both before and after the granting of this Order, shall be entitled to the 

benefits of and are hereby granted a charge (the “Administration Charge”) on the Property, which charge 

shall not exceed an aggregate amount of the Canadian dollar equivalent of USD$1,500,000, as security 

for their professional fees and disbursements incurred at the normal rates and charges of the Monitor and 

such counsel, both before and after the making of this Order in respect of these proceedings. The 

Administration Charge shall have the priority set out in paragraphs 38 and 40 hereof. 

INTERIM FINANCING  

33. The Applicants are hereby authorized and empowered to obtain and borrow or guarantee, as applicable, 

pursuant to a credit facility from each of the Lenders to the Commitment Letter (as defined below) (such 

lenders and if a DIP Agent is appointed, the DIP Agent, collectively, the “Interim Lender”) in order to 

finance the Applicants’ working capital requirements and other general corporate purposes and capital 

expenditures, all in accordance with the Cash Flow Forecast (as defined in the Commitment letter) and 

the Commitment Letter, provided that borrowings of principal amounts under such credit facility shall not 

exceed the Canadian dollar equivalent of USD$67,000,000 unless permitted by further order of this Court. 

34. Such credit facility shall be on the terms and subject to the conditions set forth in the commitment letter 

between the Applicants and the Interim Lender dated as of December 5, 2025 and attached as Exhibit “K” 

to the Affidavit of Jason Bednar affirmed December 5, 2025 (as may be amended or amended and restated 

from time to time, including without limitation as a result of any new parties joining as lenders thereunder, 

the “Commitment Letter”). 

35. The Applicants are hereby authorized and empowered to execute and deliver such credit agreements, 

mortgages, charges, hypothecs, and security documents, guarantees and other definitive documents 

(collectively with the Commitment Letter and Cash Flow Forecast, the “Definitive Documents”), as are 

contemplated by the Commitment Letter or as may be reasonably required by the Interim Lender pursuant 

to the terms thereof, and the Applicants are hereby authorized and directed to pay and perform all of their 

indebtedness, interest, fees, liabilities, and obligations as required under and pursuant to the Commitment 

Letter and the Definitive Documents as and when the same become due and are to be performed, 

notwithstanding any other provision of this Order. Notwithstanding any other provision in this Order, all 

payments and other expenditures to be made by any of the Applicants to any Person shall be in accordance 

with the Definitive Documents.  
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36. The Interim Lender shall be entitled to the benefits of and is hereby granted a charge (the “Interim 

Lender's Charge”) on the Property to secure all obligations under the Definitive Documents incurred on 

or after the date of this Order which charge shall not secure an obligation that exists before this Order is 

made. The Interim Lender's Charge shall have the priority set out in paragraphs 38 and 40 hereof.  

37. Notwithstanding any other provision of this Order: 

(a) the Interim Lender may take such steps from time to time as it may deem necessary or appropriate 

to file, register, record or perfect the Interim Lender's Charge or any of the Definitive Documents; 

(b) upon the occurrence of an event of default under the Definitive Documents or the Interim 

Lender's Charge, the Interim Lender may immediately cease making advances or providing any 

credit to the Applicants and shall be permitted to set off and/or consolidate any amounts owing 

by the Interim Lender to the Applicants against the obligations of the Applicants to the Interim 

Lender under the Definitive Documents or the Interim Lender’s Charge, make demand, 

accelerate payment and give other notices with respect to the obligations of the Applicants to the 

Interim Lender under the Definitive Documents or the Interim Lender’s Charge, or to apply to 

this Court on three (3) days’ notice to the Applicants, the Monitor and the Service List to seek 

the Court’s authorization to exercise any and all of its other rights and remedies against the 

Applicants or the Property under or pursuant to the Definitive Documents and the Interim 

Lender’s Charge, including without limitation, for the appointment of a receiver, receiver and 

manager or interim receiver, or for a bankruptcy order against the Applicants and for the 

appointment of a trustee in bankruptcy of the Applicants; and 

(c) the foregoing rights and remedies of the Interim Lender shall be enforceable against any trustee 

in bankruptcy, interim receiver, receiver or receiver and manager of the Applicants or the 

Property.  

38. The Interim Lender shall be treated as unaffected in any plan of arrangement or compromise filed by the 

Applicants or any of them under the CCAA, or any proposal filed by the Applicants or any of them under 

the Bankruptcy and Insolvency Act of Canada (the “BIA”), with respect to any obligations under the the 

Definitive Documents. 

VALIDITY AND PRIORITY OF CHARGES 

39. The priorities of the Administration Charge, the Directors’ Charge and the Interim Lender’s Charge, as 

among them, shall be as follows: 
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 First – Administration Charge (to the maximum amount of USD$1,500,000);  

Second – Interim Lender’s Charge (to the maximum amount of the Obligations (as defined in the 

Commitment Letter) owing thereunder at the relevant time); and 

 Third – Directors’ Charge (to the maximum amount of USD$1,000,000). 

 

40. The filing, registration or perfection of the Directors’ Charge, Interim Lender’s Charge or the 

Administration Charge (collectively the “Charges”) shall not be required, and the Charges shall be valid 

and enforceable for all purposes, including as against any right, title or interest filed, registered, recorded 

or perfected subsequent to the Charges coming into existence, notwithstanding any such failure to file, 

register, record or perfect. 

41. The Charges (all as constituted and defined herein) shall each constitute a charge on the Property and 

subject always to section 34(11) of the CCAA such Charges shall rank in priority to all other security 

interests, trusts, liens, charges and encumbrances, and claims of secured creditors, statutory or otherwise 

(collectively, “Encumbrances”) in favour of any Person, save and except for the LC Collateral, with 

respect to which the Charges shall be subordinate.   

42. Except as otherwise expressly provided for herein, or as may be approved by this Court on notice to parties 

in interest, the Applicants shall not grant any Encumbrances over any Property that rank in priority to, or 

pari passu with, any of the Charges, unless the Applicants also obtain the prior written consent of the 

Monitor, the Interim Lender and the beneficiaries of the Charges (as applicable), or further order of this 

Court.  

43. The Charges, the agreements and other documents governing or otherwise relating to the obligations 

secured by the Charges, and the Definitive Documents shall not be rendered invalid or unenforceable and 

the rights and remedies of the chargees entitled to the benefit of the Charges (the “Chargees”) and/or the 

Interim Lender thereunder shall not otherwise be limited or impaired in any way by: 

(a) the pendency of these proceedings and the declarations of insolvency made in this Order; 

(b) any application(s) for bankruptcy order(s) issued pursuant to Bankruptcy and Insolvency Act, 

RSC 1985 c B-3, as amended (the “BIA”), or any bankruptcy order made pursuant to such 

applications; 

(c) the filing of any assignments for the general benefit of creditors made pursuant to the BIA; 

(d) the provisions of any federal or provincial statutes; or  
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(e) any negative covenants, prohibitions or other similar provisions with respect to borrowings, 

incurring debt or the creation of Encumbrances, contained in any existing loan documents, lease, 

sublease, offer to lease or other agreement (collectively, an “Agreement”) that binds the 

Applicants, and notwithstanding any provision to the contrary in any Agreement: 

(i) neither the creation of the Charges nor the execution, delivery, perfection, registration or 

performance of any documents in respect thereof shall create or be deemed to constitute 

a new breach by the Applicants of any Agreement to which it is a party; 

(ii) none of the Chargees shall have any liability to any Person whatsoever as a result of any 

breach of any Agreement caused by or resulting from the Applicants entering into 

Commitment Letter, the creation of the Charges or the execution, delivery or performance 

of any of the other Definitive Documents; and  

(iii) the payments made by the Applicants pursuant to this Order or the Definitive Documents, 

and the granting of the Charges, do not and will not constitute preferences, fraudulent 

conveyances, transfers at undervalue, oppressive conduct or other challengeable or 

voidable transactions under any applicable law. 

ALLOCATION 

44. Any interested Person may apply to this Court on notice to any other party likely to be affected for an 

order to allocate the Charges amongst the various assets comprising the Property. 

SERVICE AND NOTICE 

45. The Monitor shall (i) without delay, publish in the Globe and Mail (National Edition) a notice containing 

the information prescribed under the CCAA; (ii) within five (5) days after the date of this Order (A) make 

this Order publicly available in the manner prescribed under the CCAA, (B) send, in the prescribed 

manner, a notice to every known creditor who has a claim against the Applicants of more than $1,000 and 

(C) prepare a list showing the names and addresses of those creditors and the estimated amounts of those 

claims, and make it publicly available in the prescribed manner, all in accordance with section 23(1)(a) of 

the CCAA and the regulations made thereunder. 

46. The Monitor shall establish a case website in respect of the within proceedings at the following URL 

‘https://kpmg.com/ca/canacol’ (the “Case Website”). 

47. The Applicants, the Monitor and the Interim Lender and their respective counsel are at liberty to serve this 

Order, any other materials and orders in these proceedings, and any notices or other correspondence, by 
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forwarding true copies thereof by prepaid ordinary mail, courier, personal delivery or electronic 

transmission to the Applicants’ creditors or other interested parties at their respective addresses as last 

shown on the records of the Applicants and that any such service or notice by courier, personal delivery 

or electronic transmission shall be deemed to be received on the next business day following the date of 

forwarding thereof, or if sent by ordinary mail, on the third business day after mailing. Any person that 

wishes to be served with any application and other materials in these proceedings must deliver to the 

Applicants, the Monitor and the Interim Lender by way of ordinary mail, courier, or electronic 

transmission, a request to be added to the service list (the "Service List") to be maintained by the Monitor.  

48. Any party to these proceedings may serve any court materials in these proceedings by emailing a PDF or 

other electronic copy of such materials to counsel’s email addresses as recorded on the Service List from 

time to time, and the Monitor shall post a copy of all prescribed materials on the Case Website. 

FOREIGN REPRESENTATIVE 
49. The Monitor, or any officer, employee or representative of the Monitor, is hereby authorized and 

empowered to act as the foreign representative (in such capacity the “Foreign Representative”) in respect 

of these proceedings for the purpose of having these proceedings recognized and approved in a foreign 

jurisdiction. The Foreign Representative is hereby authorized to apply for foreign recognition and approval 

of these proceedings, as necessary, in any jurisdiction outside Canada, including, without limitation, the 

United States of America, the Republic of Colombia, the Republic of Panama and/or Switzerland. 

RELIEF FROM REPORTING OBLIGATIONS 
50. The Applicants shall not be required to incur any further expenses for the duration of the Stay Period in 

relation to any filings (including financial statements), disclosures, core or non-core documents, and press 

releases (collectively, the “Securities Filings”) that may be required by any law respecting securities or 

capital markets in Canada, or by the rules and regulations of a stock exchange, including, without 

limitation, the Securities Act (Alberta), RSA 2000, c S-4 and comparable statutes enacted by other 

provinces of Canada (collectively, the “Securities Legislation”), provided that nothing in this paragraph 

shall prohibit any securities regulator or stock exchange from taking any action or exercising any 

discretion that it may have of a nature described in section 11.1(2) of the CCAA as a consequence of the 

Applicants failing to make any Securities Filings required by the Securities Legislation. 

51. None of the directors, officers, employees, and other representatives of the Applicants nor the Monitor 

shall have any personal liability for any failure by the Applicants to make any Securities Filing required 

by the Securities Legislation during the Stay Period, provided that nothing in this paragraph shall prohibit 

any securities regulator or stock exchange from taking any action or exercising any discretion that it may 

have of a nature described in section 11.1(2) of the CCAA as a consequence of such failure by the 



- 18 - 

91761901\1 

Applicants. For greater certainty, nothing in this Order is intended to or shall encroach on the jurisdiction 

of any securities regulatory authorities (the “Regulators”) in the matter of regulating the conduct of 

market participants and to issue cease trade orders if and when required pursuant to applicable securities 

law. 

APPROVAL OF REPORTS AND ACTIVITIES OF MONITOR 

52. The Pre-Filing Report, the First Report and the Second Report are approved, and the actions, conduct and 

activities of the Proposed Monitor and the Monitor (as applicable) set out therein are approved. 

GENERAL 

53. The Applicants or the Monitor may from time to time apply to this Court for advice and directions in the 

discharge of its powers and duties hereunder. 

54. Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by this Court, the 

Monitor will report to the Court from time to time, which reporting is not required to be in affidavit form 

and shall be considered by this Court as evidence. The Monitor’s reports shall be filed by the Court Clerk 

notwithstanding that they do not include an original signature.  

55. Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a receiver, a receiver 

and manager or a trustee in bankruptcy of the Applicants, the Business or the Property. 

56. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or administrative 

body having jurisdiction in Canada or in any foreign jurisdiction, to give effect to this Order and to assist 

the Applicants, the Monitor and their respective agents in carrying out the terms of this Order. All courts, 

tribunals, regulatory and administrative bodies are hereby respectfully requested to make such orders and 

to provide such assistance to the Applicants and to the Monitor, as an officer of this Court, as may be 

necessary or desirable to give effect to this Order, to grant representative status to the Monitor in any 

foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in carrying out 

the terms of this Order.  

57. Each of the Applicants and the Monitor be at liberty and are hereby authorized and empowered to apply 

to any court, tribunal, regulatory or administrative body, wherever located, for the recognition of this 

Order and for assistance in carrying out the terms of this Order and that the Monitor is authorized and 

empowered to act as foreign representative in respect of the within proceeding for the purpose of having 

these proceedings recognized in a jurisdiction outside Canada. 
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58. Any interested party (including the Applicants, the Monitor or the Interim Lender) may apply to this Court 

to vary or amend this Order on not less than seven (7) days' notice to any other party or parties likely to 

be affected by the order sought or upon such other notice, if any, as this Court may order; provided, 

however, that the Chargees, including the Interim Lender, shall be entitled to rely on this Order as issued 

and entered and on the Charges and priorities set out in paragraphs 38 to 42 hereof, including with respect 

to any fees, expenses and disbursements incurred and in respect of advances made under the Definitive 

Documents until the date this Order may be amended, varied or stayed.  

59. This Order and all of its provisions are effective as of 12:01 a.m. Mountain Standard Time on the date of 

this Order. 

 
 

Justice of the Court of King's Bench of Alberta 

 
 

 





 

 

January 3, 2026  
 
CONFIDENTIAL 
 
Canacol Energy Ltd. 
215 - 9 Ave SW, Suite 2000  
Calgary, Alberta, Canada, T2P 1K3  
 
Attention: Charle Gamba, President, CEO & Director 
 
Dear Mr. Gamba: 
 
This letter agreement (the “Agreement”) confirms that, as of January 3, 2026, Canacol Energy Ltd. and 
each of its direct and indirect subsidiaries (collectively, the “Company”) has engaged Moelis & Company 
LLC (“Moelis”) to act as the Company’s exclusive financial advisor and investment banker in connection 
with a Sale Transaction or Alternative Transaction (each as defined below).  

 
For purposes of this Agreement:  
 
“Sale Transaction” means: (a) the sale, disposition or other transfer (in one or a series of transactions) of a 
majority or more of (i) the equity securities of the Company, or (ii) the assets, properties or businesses of 
the Company (including by credit bids), in each case to one or more counterparties (including creditors) 
including, without limitation, debt-to-equity conversion or (b) the merger, consolidation, spin-off, split-off, 
joint venture, partnership, reverse merger or other business combination transaction involving the 
Company, in each case as may be approved by (i) the Court of King’s Bench of Alberta (the “Canadian 
Court”) in the Company’s proceedings commenced (the “CCAA Proceedings”) under the Companies’ 
Creditors Arrangement Act (“CCAA”) and (ii) such other Court, as applicable. 
 
“Alternative Transaction” means any restructuring, reorganization, repayment, refinancing, rescheduling or 
recapitalization in each case of all or at least a majority of the liabilities of the Company, however such 
result is achieved, including, without limitation, through a plan of arrangement, compromise or 
reorganization or liquidation (a “Plan”) confirmed in connection with a case (a “Case”) commenced by or 
against the Company or any of its affiliates under any Restructuring Law (as defined below) and such Plan 
is recognized by the applicable Courts, or an exchange offer or consent solicitation, covenant relief, 
rescheduling of debt maturities, foreclosure, change in interest rates, settlement or forgiveness of debt, 
conversion of debt into equity, or other amendments in each case to all or a substantial portion of the 
Company’s debt instruments, or issuance of new securities, or raising of new debt or equity capital, in the 
case of all of the foregoing as may be approved by the Canadian Court and such other Court, as applicable. 
Any such liabilities that are the subject of an Alternative Transaction shall be “Restructured”. For certainty, 
the Canacol DIP Loan Commitment Letter dated December 2, 2025 and approved by the Canadian Court 
(as amended and/or restated from time to time), and the obligations thereunder shall not be considered for 
purposes of this letter to be issuance of new debt. 
 
“Restructuring Law” means the US Bankruptcy Code (the “Code”), the CCAA, the Canada Business 
Corporation Act (“CBCA”), the Canadian Bankruptcy and Insolvency Act (the “BIA”), or any similar 
applicable law.  
 
“Courts” means the Canadian Court administering the CCAA Proceedings, and the applicable courts of 
competent jurisdiction in the United States of America (the "U.S. Court") and governmental authority in 
Colombia (the "Colombian Court"), in each case, administering the proceedings in each such jurisdiction 
recognizing the CCAA Proceedings as foreign main proceedings.  
 
1. Services 
 
As part of its engagement, Moelis will, if appropriate and requested by the Company: 
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(a) assist the Company in conducting a business and financial analysis of the Company;   
 
(b) assist the Company in identifying and evaluating potential counterparties for a Sale Transaction or 

Alternative Transaction; 
 
(c) assist the Company in preparing the SISP and related marketing and information materials 

describing the Company (the “Information Presentation”), which Moelis may distribute to 
potential counterparties in accordance with the SISP and, as applicable, after confirming with the 
Company that such counterparties have executed a confidentiality agreement with the Company;  

 
(d) assist the Company in contacting potential counterparties, arranging meetings with such 

counterparties and coordinating the due diligence investigation of the Company by such 
counterparties, in each case in accordance with the SISP; 

  
(e) assist the Company in reviewing and analyzing any potential Sale Transaction or Alternative 

Transaction, in accordance with the SISP as applicable; 
 
(f) assist the Company in structuring and negotiating any Sale Transaction or Alternative Transaction; 
 
(g) meet with the Company’s Board of Directors to discuss any proposed Sale Transaction or 

Alternative Transaction and its financial implications; and 
 
(h) provide such other financial advisory and investment banking services in connection with a Sale 

Transaction or Alternative Transaction as Moelis and the Company in consultation with the Monitor 
may mutually agree upon in writing. 

 
The SISP and all services to be provided by Moelis in connection with the SISP shall be subject to the 
oversight of KPMG Inc., in its capacity as Monitor of the Company in the CCAA Proceedings (in such 
capacity, the “Monitor”), in accordance with the SISP. Moelis shall ensure that the Monitor is kept apprised 
of the work being done by Moelis and cooperate with the Monitor in connection with the Monitor’s duty to 
oversee the SISP.   
 
2.   Compensation; Expenses 
 
As compensation for Moelis’ services hereunder, the Company agrees to pay Moelis the following 
nonrefundable cash fees: 
 
(a) A transaction fee (the “Sale Transaction Fee”), payable promptly upon closing of a Sale 
Transaction, equal to the greater of (i)  and (ii) an amount based on the Transaction Value (as 
defined below) as follows: 
 
 (A)  
 

(B)  
 

 
(C)   

 
“Transaction Value” means the fully diluted enterprise value of the Company implied by the Sale 
Transaction and includes the sum of: (A)(i) in a Sale Transaction covered by (a)(i) or (b) of the definition of 
Sale Transaction above, the gross consideration paid or received or to be paid or received with respect to 
each share of common stock of the Company (or the exchange ratio with respect to each share of common 
stock of the Company) in connection with the Sale Transaction multiplied by the Shares Outstanding (as 
defined below), or (ii) in a Sale Transaction covered by (a)(ii) of the definition of Sale Transaction above, 
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the total gross consideration paid or received or to be paid or received to the Company or its stockholders 
(as if 100% of the assets were sold or transferred) in connection with the Sale Transaction; plus, (B) the 
amount of all indebtedness for borrowed money, capital leases and other long-term liabilities (net of cash 
and cash equivalents up to the amount of such indebtedness), in each case that remain on the balance 
sheet of the Company at the closing, or that are assumed, acquired, retired or transferred in connection 
with the Sale Transaction. “Shares Outstanding” means the aggregate number of shares of common stock 
of the Company that are outstanding at the closing, plus the aggregate number of shares of common stock 
of the Company issuable upon exercise, conversion or exchange of any outstanding securities exercisable, 
convertible or exchangeable into or for shares of common stock of the Company including, without 
limitation, all outstanding stock options of the Company (in each case, calculated net of exercise, 
conversion and exchange prices). “Transaction Value” will also include any dividends or distributions 
payable to stockholders of the Company after the date of this Agreement (other than normal, ordinary 
course, recurring dividends) and any amounts the Company pays to repurchase any of its securities 
(excluding repurchases pursuant to and consistent with any current stock repurchase program of the 
Company) after the date of this Agreement. Consideration consisting of securities that are publicly traded 
(or any securities convertible or exchangeable into such securities or any securities of the same class as 
such securities) will be valued at the trading price thereof (or the trading price of any such securities of a 
predecessor entity) on the day immediately prior to the closing of the Sale Transaction. If the Company or 
its stockholders receive newly-issued publicly traded securities in the Sale Transaction (or any securities 
convertible or exchangeable into such securities or any securities of the same class as such securities), 
such securities will be valued at the trading price of the Company or the Counterparty, as applicable, on 
the day immediately prior to the closing of the Sale Transaction. Any non-marketable securities or other 
non-cash consideration will be valued as the Company and Moelis may mutually agree in good faith, with 
the consent of the Monitor. For purposes of this paragraph, consideration includes cash, securities, property 
or rights, or any other consideration.   
 
(b) A transaction fee (the “Alternative Transaction Fee”), payable promptly upon closing of an 
Alternative Transaction, equal to .   
 
A Sale Transaction will be consummated pursuant to an Order approving such Sale Transaction in the 
CCAA Proceedings and, as applicable, recognized by the U.S. Court and the Colombian Court.  Such Sale 
Transaction shall trigger a Sale Transaction Fee, and any resulting or subsequent Alternative Transaction 
approved by the Canadian Court shall trigger an Alternative Transaction Fee. For the avoidance of doubt, 
Moelis shall not be entitled to both a Sale Transaction Fee and an Alternative Transaction Fee. 
 
Whether or not any Sale Transaction or Alternative Transaction is consummated, the Company will 
reimburse Moelis upon request for all of its reasonable expenses incurred (including reasonable related 
expenses incurred prior to the date of this Agreement in connection with this engagement) in entering into 
and performing services pursuant to this Agreement, including the reasonable costs of Moelis’ legal 
counsel. In connection therewith, the Company shall pay Moelis upon execution of this Agreement and 
maintain thereafter a $25,000 expense advance, the unused portion of which Moelis shall return to the 
Company following termination of this Agreement. Moelis agrees, if requested, to provide the Company and 
Monitor with reasonable support for its expenses.  
 
The Company’s obligation to pay any fees or expenses set forth herein or to pay any amounts under Annex 
A hereto are not subject to any reduction by way of setoff, recoupment or counterclaim. All fees, expenses 
and any other amounts payable hereunder are payable in U.S. dollars, free and clear of any withholding 
taxes or deductions, to the bank account designated in writing by Moelis. The Company agrees that any 
Sale Transaction Fee or Alternative Transaction Fee payable hereunder will be paid out of the funds flow 
in connection with the closing of the applicable Sale Transaction or Alternative Transaction (to the extent 
applicable). The Company will provide Moelis with a draft copy of any funds flow memorandum or similar 
document (if any) in advance of any closing of any Sale Transaction or Alternative Transaction. All fees, 
expenses and other payments under this Agreement shall be paid without giving effect to any withholding 
or deduction of any tax or similar governmental assessment. If any Goods and Services Tax, Value Added 
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Tax, Harmonized Sales Tax or other similar tax is payable with respect to the fees paid or payable to Moelis 
under this Agreement, Moelis will add the amount of such tax to its invoice. 
 
If Moelis is required to render services in connection with this engagement not set forth in this Agreement, 
the Company will pay Moelis additional fees to be mutually agreed for such services, plus reasonable costs 
and expenses related thereto, provided however that any affidavits, declarations and evidence required 
from Moelis to seek approval of any Sale Transaction or Alternative Transaction as contemplated by this 
Agreement shall be included in the Sale Transaction Fee or the Alternative Transaction Fee, as applicable. 
 
Moelis will make a substantial commitment of professional time and effort hereunder, which may foreclose 
other opportunities for it.  Moreover, the actual time and effort required for the engagement may vary 
substantially from time to time.  In light of the numerous issues that may arise in engagements such as this, 
Moelis’ commitment of the time and effort necessary to address the issues that may arise in this 
engagement, Moelis’ expertise and capabilities that the Company will require in this engagement, and the 
market rate for professionals of Moelis’ stature and reputation, the parties agree that the fee arrangement 
provided herein is just and reasonable, fairly compensates Moelis, and provides the requisite certainty to 
the Company. 
 
3. CCAA Proceedings  
 
(a) The Company will use its reasonable best efforts to seek a final order of the Canadian Court approving 
Moelis’ retention under this Agreement, nunc pro tunc to the date of this Agreement, as the Company’s 
financial advisor and investment banker in connection with a Sale Transaction and/or Alternative 
Transaction. The Company’s application materials and proposed form of order seeking approval of this 
Agreement shall be acceptable to Moelis, acting reasonably. The Company’s obligations under this 
Agreement are subject to Canadian Court approval.  
 
(b) Moelis will be entitled to cease providing services if (1) the Canadian Court does not approve Moelis’ 
retention in an order acceptable to Moelis within 60 days of the date of this Agreement (the “SISP Approval 
Order”) or (2) the approval of Moelis’ retention is overturned in an appeal filed in connection with the SISP 
Approval Order. In the event that (1) the Canadian Court does not approve this Agreement within 60 days 
of the date of this Agreement or (2) the approval of Moelis’ retention is overturned in an appeal in connection 
with the SISP Approval Order, this Agreement shall be terminated and Moelis shall be entitled to 
reimbursement for all expenses incurred prior to the date of termination.  
 
(c) The Company will use its reasonable best efforts to ensure that, to the fullest extent permitted by law, 
any confirmed plan of arrangement, compromise or reorganization in the CCAA Proceedings contains 
typical and customary releases (both from the Company and from third parties) and exculpation provisions 
releasing, waiving, and forever discharging Moelis, its divisions, affiliates, any person controlling Moelis or 
its affiliates, and their respective current and former directors, officers, partners, managers, members, 
agents, representatives and employees from any claims, obligations, suits, judgments, damages, demands, 
debts, rights, causes of action, and liabilities related to the Company or the engagement described in this 
Agreement. 
 
4. Information 
 
(a)  During the term of this engagement, the Company: (i) will furnish Moelis with such information 
concerning the Company and, to the extent available to the Company, the counterparty as Moelis 
reasonably deems appropriate (collectively, the “Information”); (ii) will provide Moelis with access to the 
Company’s officers, directors, employees, accountants, counsel and other representatives and, as 
practicable, those of the counterparty and, (iii) will advise Moelis promptly of any material event or material 
change in the business, affairs, condition (financial or otherwise) or prospects of the Company or, to the 
Company’s knowledge, the counterparty.   
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(b) To the best of the Company’s knowledge, the Information will be true and correct in all material 
respects and will not contain any material misstatement of fact or omit to state any material fact necessary 
to make the statements contained therein not misleading. In performing its services hereunder, Moelis will 
be entitled to use and rely upon the Information as well as publicly available information without independent 
verification. Moelis will be entitled to assume that financial forecasts and projections the Company or any 
counterparty makes available to Moelis have been reasonably prepared on bases reflecting the best 
currently available estimates and judgments of the management of the Company or such counterparty, as 
the case may be, as to the matters covered thereby. The Company will be solely responsible for the 
contents of the Information Presentation or any other information provided by or on behalf of the Company 
to potential counterparties.   
 
(c) Moelis will keep Information concerning the Company provided to it in connection with this 
Agreement confidential pursuant to the Confidentiality Agreement between the Company and Moelis, dated 
November 24, 2025, in accordance with the terms thereof; provided, that Moelis may provide such 
Information to prospective counterparties or Alternative Transaction parties as contemplated by this 
Agreement, as long as such parties have executed confidentiality agreements with the Company. 
 
5.  Advice; Publicity 
 
The Company will not disclose, summarize or refer to Moelis, the terms of this Agreement or any of Moelis’ 
advice publicly or to any third party without the prior written consent of Moelis, In the event disclosure is 
required by law or by judicial or regulatory process, the Company may disclose any of the foregoing to the 
extent required; provided that, to the extent legally permissible, the Company will provide Moelis with 
prompt advance notice of any such disclosure and cooperate with Moelis in (i) limiting the scope of any 
such disclosure and/or (ii) obtaining confidential treatment for any such information required to be disclosed.   
Notwithstanding the foregoing, Moelis has consented to the Company’s disclosure of this Agreement and 
its terms in order to obtain an order of the Canadian Court in the CCAA Proceedings approving of Moelis’ 
engagement and the obligations of the Company hereunder.   
 
Moelis may, at its option and expense and after announcement of any Sale Transaction or Alternative 
Transaction, publicize such Sale Transaction or Alternative Transaction and Moelis’ role in it (which may 
include the reproduction of the Company’s logo and a hyperlink to the Company’s website) on Moelis’ 
website and in Moelis’ marketing materials using publicly available information and/or stating in customary 
‘tombstone’ format that Moelis has acted as exclusive financial advisor and investment banker in connection 
with a Sale Transaction and/or an Alternative Transaction. If requested by Moelis, the Company shall 
include a mutually acceptable reference to Moelis in any public announcement of any Sale Transaction or 
Alternative Transaction. 
 
6. Disclaimer; Annex A 
 
Moelis is acting hereunder as an independent contractor with the contractual obligations expressly 
described herein owing only to the Company. Moelis expressly disclaims any agency or fiduciary or other 
similar duties (regardless of whether Moelis has assisted or is assisting the Company on other matters). 
Moelis will not be responsible for advice or services of the Company’s other advisors or contractors. Moelis 
is not providing legal, tax, accounting or actuarial advice. Moelis is not authorized to enter into any binding 
agreement on behalf of the Company or any of its subsidiaries. The Company will solely be responsible for 
any decision to enter into any transaction, and for the commercial assumptions on which any advice 
provided by Moelis is based.   
 
Since Moelis will be acting on the Company’s behalf, the Company and Moelis agree to the provisions set 
forth in Annex A, which are an integral part of this Agreement. Other than the Moelis Persons (as defined 
in Annex A), there are no third-party beneficiaries of this Agreement.   
 
7. Termination; Tail 
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This Agreement may be terminated at any time by the Company or Moelis only upon five business days’ 
written notice. In the event of any termination, Moelis will continue to be entitled to the fees that became 
payable hereunder, and the reimbursement of expenses incurred, in each case, prior to such termination. 
Annex A, Section 3, Sections 4(b) and (c), and Sections 5 through 9 shall remain in full force and effect 
after the termination of this Agreement in accordance with their terms.  
 
If, at any time prior to the expiration of 12 months following any termination of this Agreement (other than a 
termination pursuant to the last paragraph of this Section 7 or Section 3(b)), the Company enters into an 
agreement that subsequently results in any Sale Transaction or Alternative Transaction (regardless of when 
such Sale Transaction or Alternative Transaction is actually consummated), then the Company (or its 
bankruptcy estate) will at the closing of such Sale Transaction or Alternative Transaction, as applicable, 
pay Moelis the Sale Transaction Fee or Alternative Transaction Fee, as applicable, specified above.  
 
Notwithstanding anything to the contrary contained herein: (A) Moelis will not be entitled to fees hereunder 
following Moelis unilaterally terminating its engagement hereunder in writing; or, (B) if, prior to the signing 
of a definitive agreement for a Sale Transaction or Alternative Transaction, (i) the Company provides written 
notice to Moelis that it is terminating this Agreement due to the bad faith, willful misconduct or gross 
negligence of Moelis in the performance of its services hereunder, and (ii) such bad faith, willful misconduct 
or gross negligence is not promptly cured (if such cure is possible) by Moelis in a manner reasonably 
acceptable to the Company, then no Sale Transaction Fee or Alternative Transaction Fee following such 
termination shall be payable hereunder; provided, however, that if Moelis obtains a final order of a court of 
competent jurisdiction that it did not act with bad faith, willful misconduct or gross negligence in the 
performance of its services hereunder, Moelis will remain entitled to its Sale Transaction Fee or Alternative 
Transaction Fee, as applicable, pursuant to the terms of this Agreement. 
    
8. Acknowledgements 
 
Moelis and its affiliates are engaged globally in a wide range of merchant banking, asset management, 
investment and investment banking activities for their own account and otherwise. Moelis and its affiliates 
may have interests that differ from the Company’s interests. Moelis and its affiliates have no duty to disclose 
to the Company, or use for the Company’s benefit, any information acquired in the course of providing 
services to any other party, engaging in any transaction or carrying on any other businesses. Moelis and 
its affiliates (and any of Moelis’ or Moelis’ affiliates’ respective employees, officers and partners) may at 
any time own the Company’s securities or those of any other entity involved in any transaction contemplated 
by this Agreement, as well as provide investment banking and financial advisory services to any such entity.  
Moelis recognizes its obligations under applicable securities laws in connection with the purchase and sale 
of such securities. 

 
Moelis is required to obtain, verify and record information that identifies each party with whom it does 
business in a manner that satisfies the requirements of and in accordance with the USA Patriot Act. Upon 
request, each of the parties hereto will provide Moelis with information necessary to verify such party’s 
identity for purposes of the USA Patriot Act. Pursuant to FINRA Rule 2111, the Company acknowledges 
that (i) the Company is capable of evaluating investment risks independently, both in general and with 
regard to transactions and investment strategies involving a security or securities and will exercise 
independent judgment in evaluating recommendations (if any) of Moelis and its associated persons, and 
(ii) the Company is an Institutional Account as defined in FINRA Rule 4512(c). 
 
9. Governing Law; Jurisdiction; Waiver of Jury Trial   

 
This Agreement and any claims, counterclaims or disputes of any kind or nature (whether in contract, tort 
or otherwise) that may arise out of or relate to this Agreement shall be governed by and construed in 
accordance with the laws of the State of New York. This Agreement embodies the entire agreement and 
supersedes any prior written or oral agreement relating to the subject matter hereof, and may only be 
amended or waived in writing signed by both the Company and Moelis. If any part of this Agreement is 
judicially determined to be unenforceable, it shall be interpreted to the fullest extent enforceable so as to 
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give the closest meaning to its intent and the remainder of this Agreement shall continue in full force and 
effect. Any proceeding arising out of this Agreement shall be heard exclusively in a New York state or 
federal court sitting in the city and county of New York, to whose jurisdiction and forum Moelis and the 
Company irrevocably submit; provided, that, any dispute or claim relating to or arising out of this Agreement 
and during the pendency of the CCAA Proceedings shall be heard and determined by the Canadian Court. 
The Company hereby appoints CT Corporation System of 28 Liberty Street, New York, NY 10005 as the 
Company’s agent for service of process and any other documents in proceedings in the State of New York 
or any other proceedings in connection with this agreement. Upon such person ceasing to be the 
Company’s agent, the Company shall promptly appoint another such agent with an address in the United 
States and advise Moelis in writing accordingly. If, following such a request, the Company fails to appoint 
another agent, Moelis shall be entitled to appoint one on the Company’s behalf at the Company’s expense. 
This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, 
but all of which shall constitute one and the same agreement. This Agreement shall be binding upon the 
Company and Moelis and the respective successors and permitted assigns of the Company and Moelis. 
MOELIS AND THE COMPANY (ON ITS OWN BEHALF AND, TO THE EXTENT PERMITTED BY 
APPLICABLE LAW, ON BEHALF OF ITS SECURITY HOLDERS) WAIVE ANY RIGHT TO TRIAL BY JURY 
WITH RESPECT TO ANY PROCEEDING ARISING OUT OF THIS AGREEMENT. 

 
  (Signature page follows) 
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Moelis is delighted to accept this engagement and looks forward to working with the Company. Please sign 
and return the enclosed duplicate of this Agreement. The obligations of the Company under this Agreement, 
including, the obligations under Annex A to this Agreement, will be the joint and several obligations of each 
of the entities comprising the Company. The individuals signing this Agreement each represent that he or 
she is authorized to execute and deliver it on behalf of the entities whose name appears above his or her 
signature. 

Very truly yours, 
 
MOELIS & COMPANY LLC 
 
 
 
By:   
 Name: Muhammad Laghari 

Title:   Managing Director 
 
 
Accepted and agreed to as of the date first written above  
on behalf of Canacol Energy Ltd. and each of its direct and indirect subsidiaries: 
 
 
CANACOL ENERGY LTD.  

 

 
By:   
 Name: Charle Gamba 
 Title: President, CEO & Director 
 
 
 
 

Default User
Pencil
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Moelis is delighted to accept this engagement and looks forward to working with the Company. Please sign 
and return the enclosed duplicate of this Agreement. The obligations of the Company under this Agreement, 
including, the obligations under Annex A to this Agreement, will be the joint and several obligations of each 
of the entities comprising the Company. The individuals signing this Agreement each represent that he or 
she is authorized to execute and deliver it on behalf of the entities whose name appears above his or her 
signature. 

Very truly yours, 
 
MOELIS & COMPANY LLC 
 
 
 
By:   
 Name: Muhammad Laghari 

Title:   Managing Director 
 
 
Accepted and agreed to as of the date first written above  
on behalf of Canacol Energy Ltd. and each of its direct and indirect subsidiaries: 
 
 
CANACOL ENERGY LTD.  

 

 
By:   
 Name: Charle Gamba 
 Title: President, CEO & Director 
 
 
 
 

Docusign Envelope ID: 0B66D5AD-D2FF-4446-8A8D-BA392AD430D3
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ANNEX A 

The Company will indemnify and hold harmless Moelis, its affiliates and any of Moelis’ or Moelis’ affiliates’ 
respective current or former directors, officers, partners, managers, agents, representatives or employees 
(including any person controlling Moelis or any of its affiliates) (collectively, the “Moelis Persons”) from and 
against any losses, claims, damages, expenses or liabilities (collectively, “Losses”) (A)(i) related to or 
arising out of the Company’s actions or omissions (or the actions or omissions of the Company’s officers, 
directors, employees and agents other than Moelis) in connection with the matters contemplated in the 
Agreement, (ii) related to or arising out of oral or written statements or omissions made or information 
provided by the Company or its agents in connection with the matters contemplated in the Agreement, 
including, without limitation, all information in the Information Presentation or otherwise provided to 
purchasers by or on behalf of the Company (which shall be deemed to include the Company’s public filings) 
or (B) otherwise arising out of, related to or in connection with the Agreement, the matters contemplated in 
the Agreement, or Moelis’ performance of the Agreement (or any other services or advice the Company 
requests Moelis to provide) in each case, including prior to the date of the Agreement, except that clause 
(B) shall not apply to Losses to the extent such Losses are finally judicially determined by a court of 
competent jurisdiction to have resulted primarily from the bad faith or gross negligence of such Moelis 
Person.  
 
The Company agrees that no Moelis Person shall have any liability to the Company or its affiliates, or their 
respective owners, directors, officers, employees, security holders or creditors for any Losses (A)(i) related 
to or arising out of the Company’s actions or omissions (or the actions or omissions of the Company’s 
officers, directors, employees and agents other than Moelis) in connection with the matters contemplated 
in the Agreement, (ii) related to or arising out of oral or written statements or omissions made or information 
provided by the Company or its agents in connection with the matters contemplated in the Agreement, 
including, without limitation, all information in the Information Presentation or otherwise provided to 
purchasers by or on behalf of the Company (which shall be deemed to include the Company’s public filings) 
or (B) otherwise arising out of, related to or in connection with the Agreement, the matters contemplated in 
the Agreement or Moelis’ performance of the Agreement (or any other services or advice the Company 
requests Moelis to provide) in each case, including prior to the date of the Agreement, except that clause 
(B) shall not apply to Losses to the extent such Losses are finally judicially determined by a court of 
competent jurisdiction to have resulted primarily from the bad faith or gross negligence of such Moelis 
Person. 
 
If such indemnification or limitation on liability is for any reason not available or is insufficient to hold a 
Moelis Person harmless, the Company agrees to contribute to the Losses in such proportion as is 
appropriate to reflect the relative benefits received (or anticipated to be received) by the Company, on the 
one hand, and by Moelis, on the other hand, with respect to the Agreement or, if such allocation is judicially 
determined to be unavailable, in such proportion as is appropriate to reflect the relative benefits and relative 
fault of the Company, on the one hand, and of Moelis, on the other hand, and any other equitable 
considerations; provided, however, that, to the extent permitted by applicable law, in no event shall the 
Moelis Persons be responsible for amounts that exceed the fees actually received by Moelis from the 
Company in connection with the Agreement. Relative benefits to the Company, on the one hand, and 
Moelis, on the other hand, with respect to the Agreement shall be deemed to be in the same proportion as 
(i) the total value paid or proposed to be paid or received or proposed to be received by the Company or 
its security holders, as the case may be, pursuant to the transaction(s) contemplated by the Agreement, 
whether or not consummated, bears to (ii) the fees actually received by Moelis in connection with the 
Agreement. 

The Company will not, without Moelis’ prior written consent (not to be unreasonably withheld), settle, 
compromise, consent to the entry of any judgment in or otherwise seek to terminate (a “Settlement”) any 
actual or threatened action, claim, suit, investigation or proceeding (an “Action”) (or participate in or facilitate 
a Settlement of any Action) in respect of which indemnification or contribution is or may be sought hereunder 
(whether or not a Moelis Person is a party thereto) unless such Settlement includes a release of each 
Moelis Person from any Losses arising out of such Action. The Company will not permit any such Settlement 
to include a statement as to, or an admission of, fault or culpability by or on behalf of a Moelis Person 
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without such Moelis Person’s prior written consent. No Moelis Person seeking indemnification or 
contribution under the Agreement will, without the Company’s prior written consent (not to be unreasonably 
withheld), agree to the Settlement of any Action. The Company’s obligations set forth in this Annex A shall 
be in addition to any rights that any Moelis Person may have at common law or otherwise.    

In the event that any Moelis Person becomes involved in any capacity in any Action arising out of, related 
to or in connection with the Agreement or any matter referred to in the Agreement (including, without 
limitation, related matters prior to the date of the Agreement), the Company will reimburse such Moelis 
Person for the reasonable out-of-pocket costs and expenses (including counsel fees) of investigating, 
preparing for and responding to such Action or enforcing the Agreement (including, without limitation, each 
of the provisions of this Annex A), as they are incurred. 

Prior to effecting any proposed sale, exchange, dividend or other distribution or liquidation of all or 
substantially all of its assets or any significant recapitalization or reclassification of its outstanding securities 
that does not explicitly or by operation of law provide for the assumption of the obligations of the Company 
set forth herein, the Company will notify Moelis in writing of its arrangements for the Company’s obligations 
set forth herein to be assumed by another creditworthy party (for example through insurance, surety bonds 
or the creation of an escrow) upon terms and conditions reasonably satisfactory to the Company and 
Moelis. 
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WHERE UPON the application of Canacol Energy Ltd., 2654044 Alberta Ltd., Canacol Energy 

ULC, 2498003 Alberta ULC, Cantana Energy GMBH, CNE Oil & Gas S.R.L, Canacol Energy 

Colombia S.A.S., Shona Holding GMBH, CNE Energy S.A.S., and CNE Oil & Gas S.A.S. 

(collectively, the “Applicants”); AND UPON having read the Affidavit of Jason Bednar sworn 

January 9, 2026 (the “Bednar Affidavit #5”); AND UPON hearing from counsel for the 

Applicants, counsel for KPMG Inc. in its capacity as the Court-appointed monitor in these 

proceedings (in such capacity, the “Monitor”), counsel for the ad hoc committee of the Applicants’ 

senior unsecured noteholders (in such capacity, the “Ad Hoc Committee”) providing the 

Applicants with debtor-in-possession interim financing pursuant to section 11.2 of the Companies’ 

Creditors Arrangement Act (Canada) (in such capacities, the “DIP Lenders”) and counsel for any 

other party in attendance; AND UPON reading the Third Report of the Monitor dated January 13, 

2026 (“Third Report”); AND UPON reviewing the Affidavit of Service of Arriane Tano sworn 

January 12, 2026; AND UPON the application being heard on January 16, 2026; IT IS HEREBY 

ORDERED AND DECLARED THAT: 

SERVICE AND DEFINITIONS 

 

1. The time for service of the notice of application for this order (this “Order”) is hereby 

abridged and deemed good and sufficient and this application is properly returnable today, 

and no person other than those persons served is entitled to service of the notice of the 

application.  

DATE ON WHICH ORDER WAS 

PRONOUNCED: 

Monday, January 26, 2026 

LOCATION AT WHICH ORDER 

WAS MADE: 

Calgary Courts Centre 

NAME OF JUSTICE WHO MADE 

THIS ORDER: 

The Honourable Justice M. H. Bourque  
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2. Capitalized terms used in this Order and not otherwise defined herein shall have the 

meanings ascribed to them in the SISP or Second Amended and Restated Initial Order of 

this Court dated December 11, 2025 (the “SARIO”).  

STAY EXTENSION  

 

3. The Stay Period is hereby extended up to and including June 27, 2026. 

SALE AND INVESTMENT SOLICITATION PROCESS 

 

4. The sale and investment solicitation process attached as Schedule “A” hereto (the “SISP”) 

is hereby approved and each of the Applicants, the Sale Advisor (as defined below) and 

Monitor are authorized and directed to implement the SISP pursuant to the terms thereof.  

The Applicants, the Sale Advisor and the Monitor are hereby authorized and directed to 

perform their respective obligations and to do all things as are reasonably necessary to 

conduct and give full effect to the SISP and carry out their respective obligations 

thereunder, subject to prior approval of the Court being obtained before completion of any 

transaction(s) pursuant to the SISP. 

5. The Applicants, the Sale Advisor and the Monitor and their respective affiliates, partners, 

directors, employees, legal advisors, agents and controlling persons, shall have no liability 

with respect to any and all losses, claims, damages or liabilities whatsoever to any person 

or party in connection with or as a result of the SISP, except to the extent of losses, claims, 

damages or liabilities that arise or result from the fraud, gross negligence or wilful 

misconduct of the Applicants, the Sale Advisor or the Monitor, as the case may be, in 

performing their respective obligations under the SISP, as determined by this Court. 

RETENTION OF SALE ADVISOR 

6. The Applicants are hereby authorized to engage Moelis & Company LLC as the 

Applicants’ sale advisor (the “Sale Advisor”) pursuant to the terms of the Engagement 

Letter between the Applicants and the Sale Advisor dated January 3, 2026 (the 

“Engagement Letter”), an unredacted copy of which is appended as Confidential Exhibit 
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1 to the Bednar Affidavit. The Engagement Letter is approved, nunc pro tunc to the date 

of the Engagement Letter, and the Applicants are authorized and directed to do all things 

as are reasonably necessary to conduct and give effect to the Engagement Letter and carry 

out their obligations thereunder, including payment of amounts due to be paid pursuant to 

the terms of the Engagement Letter. 

PROTECTION OF PERSONAL INFORMATION 

 

7. Pursuant to section 20(e) of the Personal Information Protection Act (Alberta), and any 

similar legislation in any other applicable jurisdictions, the Applicants, the Sale Advisor 

and/or the Monitor and their respective advisors are hereby authorized and permitted to 

disclose and transfer to prospective SISP participants that are party to a non-disclosure 

agreement with the Applicants (each, a “SISP Participant”) and their respective advisors 

personal information of identifiable individuals, but only to the extent required to negotiate 

or attempt to complete a transaction pursuant to the SISP (a “Transaction”). Each SISP 

Participant to whom such personal information is disclosed shall maintain and protect the 

privacy of such information and limit the use of such information to the SISP Participant’s 

evaluation for the purpose of effecting a Transaction, and, if a SISP Participant does not 

complete a Transaction, shall return all such information to the Applicants or the Monitor, 

or, in the alternative, destroy all such information and provide confirmation of its 

destruction if requested by the Applicants or the Monitor. Any Successful Bidder shall 

maintain and protect the privacy of such information and, upon closing of the 

Transaction(s) contemplated in the Successful Bid(s), shall be entitled to use the personal 

information provided to it that is related to the Business and/or Property acquired pursuant 

to the SISP in a manner that is in all material respects identical to the prior use of such 

information by the Applicants, and shall return all other personal information to the 

Monitor or the Applicants, or ensure that all other personal information is destroyed and 

provide confirmation of its destruction if requested by the Monitor or the Applicants. 
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SEALING 

8. Confidential Exhibit 1 to the Bednar Affidavit shall be sealed and kept confidential until 

the earlier of (i) the consummation of a Transaction under the SISP, and (ii) further Order 

of this Court, to be shown only to a Justice of the Court of King’s Bench of Alberta, and 

accordingly, shall be filed with the Clerk of the Court who shall keep the Confidential 

Exhibit in a sealed envelope, which shall be clearly marked with the style of cause in this 

action and a notice stating: 

SEALED PURSUANT TO THE ORDER OF THE 

HONOURABLE JUSTICE M. H. BOURQUE DATED JANUARY 

16, 2026 (THE “SISP ORDER”). TO REMAIN SEALED UNDER 

ACTION NO. 2501-18462 UNTIL THE FILING OF A 

CERTIFICATE OF THE MONITOR CONFIRMING THE 

COMPLETION OF A TRANSACTION IN ACCORDANCE 

WITH THE SISP ORDER OR FURTHER ORDER OF THE 

COURT.  

APPROVAL OF REPORTS AND ACTIVITIES OF MONITOR  

9. The Third Report is approved, and the actions, conduct and activities of the Monitor set 

out therein are approved.  

GENERAL 

10. The Applicants and Monitor may apply to this court for advice and directions with respect 

to the discharge of their duties under or the interpretation of this Order or the SISP at any 

time.   

11. Service of this Order shall be deemed to be achieved by delivering a copy of this Order to 

those parties listed on the Service List prepared by counsel to the Applicants.  

12. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or 

administrative body having jurisdiction in Canada, the United States of America, Colombia 

or in any other foreign jurisdiction, to give effect to this Order and to assist the Applicants, 

the Monitor and their respective agents in carrying out the terms of this Order. All courts, 
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tribunals, regulatory and administrative bodies are hereby respectfully requested to make 

such orders and to provide such assistance to the Applicants and to the Monitor, as an 

officer of this Court, as may be necessary or desirable to give effect to this Order, to grant 

representative status to the Monitor in any foreign proceeding, or to assist the Applicants, 

and the Monitor and their respective agents in carrying out the terms of this Order.  

13. Any interested party may apply to this Court to vary or amend this Order on not less than 

7 days’ notice to the Service List maintained by the Applicants in this proceeding and to 

any other party likely to be affected by the order sought or upon such other notice, if any, 

as this Court may order 

14. This Order and all of its provisions are effective as of 12:01 a.m. Mountain Standard Time 

on the date of this Order. 

 

Justice of the Court of King's Bench of Alberta 
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SALE AND INVESTMENT SOLICITATION PROCESS 

INTRODUCTION  

On November 18, 2025, the Court of King’s Bench of Alberta (the “Court”) granted an initial 

order (the “Initial Order”), among other things, granting protection to Canacol Energy Ltd. 

(“Canacol”) and 2654044 Alberta Ltd., Canacol Energy ULC, 2498003 Alberta ULC, Canacol 

Energy Colombia S.A.S., CNE Energy S.A.S., Cantana Energy GMBH, CNE Oil & Gas S.R.L., 

Shona Holding GMBH and CNE Oil & Gas S.A.S. (collectively together with Canacol, the 

“CCAA Applicants”) under the Companies’ Creditors Arrangement Act (“CCAA”) and 

appointed KPMG Inc. as monitor (in such capacity, the “Monitor”) in the CCAA proceedings. On 

November 28, 2025, the Court granted an amended and restated initial order. 

 

On December 11, 2025, the Court granted a second amended and restated initial order (the 

“SARIO”), among other things, approving interim financing (the “DIP Financing”) pursuant to 

that certain Canacol DIP Loan Commitment Letter dated December 2, 2025 (as amended and 

restated from time to time, the “DIP Commitment Letter”) between the CCAA Applicants, the 

guarantor parties thereto, and the lender signatories thereto (the “DIP Lenders”) who are of 

holders of Canacol’s $500,000,000 of 5.75% senior unsecured notes due 2028 (the “Senior 

Unsecured Notes”) and participants in an ad hoc committee of the Senior Unsecured Notes (as 

may be reconstituted from time to time, the “Ad Hoc Committee” and the advisors to the Ad Hoc 

Committee, the “Ad Hoc Committee Advisors”),1 and granting a super-priority charge securing 

all obligations owing under the DIP Commitment Letter (the “DIP Obligations”).  

 

On January 16, 2026, the Court granted an order (the “SISP Approval Order”) that, among other 

things, (a) approved the engagement by Canacol of Moelis & Company LLC to act as sale advisor 

(the “Sale Advisor”) and (b) authorized Canacol, with the assistance of the Sale Advisor and under 

the supervision of the Monitor, to implement a sale and investment solicitation process in 

accordance with the terms hereof (the “SISP”). 

 

Capitalized terms that are not defined herein have the meanings ascribed thereto in SARIO or the 

SISP Approval Order, as applicable. 

 

The SISP is intended to solicit interest in and opportunities for a sale of, or investment in, all or 

substantially all of the property, assets and undertakings (the “Property”) and/or business 

operations (the “Business”) of Canacol and/or its direct and indirect subsidiaries and affiliates 

(collectively, the “Canacol Entities”) in each case that constitute an Acceptable Transaction (as 

defined herein). Such opportunities may include one or more of a restructuring, recapitalization or 

other form of reorganization of the Business and affairs of the Canacol Entities as a going concern, 

 
1 The Ad Hoc Committee Advisors are: Cassels Brock & Blackwell LLP, Davis Polk & Wardwell LLP, Houlihan 

Lokey Assessoria Financeira Ltda, Garrigues S.L.P., and such other advisors as may be retained by the Ad Hoc 

Committee. 
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or a sale of all, substantially all or one or more components of the Canacol Entities’ Property and 

Business as a going concern or otherwise. 

The SISP will be conducted by Canacol through the Sale Advisor and under the supervision of the 

Monitor.  

Parties who wish to have their bids and/or proposals considered shall be expected to participate in 

this SISP as conducted by the Sale Advisor. 

OPPORTUNITY 

1. The SISP is intended to solicit interest in, and opportunities for a sale of, or investment in, 

all or part of the Canacol Entities’ Property or Business (the “Opportunity”). 

2. In order to maximize the number of participants that may have an interest in the 

Opportunity, the SISP will provide for the solicitation of interest for: 

a. the sale of the Canacol Entities’ interest in the Property. In particular, interested 

parties may submit proposals to acquire all or substantially all of the Property of 

the Canacol Entities (a “Sale Proposal”); and 

b. an investment in the Canacol Entities’ Business as a going concern. Such proposals 

for the Business may take the form of an investment in the Business including by 

way of a plan of compromise or arrangement pursuant to the CCAA (an 

“Investment Proposal”). 

3. Except to the extent otherwise set forth in a definitive sale or investment agreement with a 

Successful Bidder (as defined herein), any Sale Proposal or any Investment Proposal will 

be made on an “as is, where is” basis and without surviving representations or warranties 

of any kind, nature, or description by the Monitor, the Sale Advisor or the Canacol Entities, 

or any of their respective affiliates, agents, advisors or estates, and, in the event of a sale, 

all of the right, title and interest of the Canacol Entities in and to the Property to be acquired 

will be sold free and clear of all pledges, liens, security interests, encumbrances, claims, 

charges, options, and interests therein and thereon pursuant to court orders, except as 

otherwise provided in such court orders. 

SOLICITATION OF INTEREST 

4. As soon as reasonably practicable following the SISP Approval Order, the Sale Advisor 

shall, in consultation with Canacol and the Monitor: 

a. prepare: (i) in consultation with the Ad Hoc Committee, a process summary (the 

“Teaser Letter”) describing the Opportunity, outlining the process under the SISP 

and inviting recipients of the Teaser Letter to express their interest in the Property 

or Business pursuant to the SISP, and a confidential information memorandum 

(“CIM”); and (ii) through the assistance of Canacol’s counsel, a non-disclosure 
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agreement in form and substance satisfactory to Canacol and the Monitor (an 

“NDA”); 

b. gather and review all required due diligence material to be provided to interested 

parties and establish a secure, electronic data room (the “Data Room”), which will 

be maintained and administered by the Sale Advisor during the SISP; 

c. prepare a list of potential bidders, including: (i) parties that have approached 

Canacol, the Sale Advisor, the Monitor, the Ad Hoc Committee or other stakeholder 

of Canacol, indicating an interest in the Opportunity; and (ii) local and international 

strategic and financial parties who the Sale Advisor, in consultation with Canacol, 

the Monitor and the Ad Hoc Committee believe may be interested in purchasing all 

or part of the Business or Property or investing in Canacol pursuant to the SISP 

(collectively, the “Known Potential Bidders”); 

d. cause a notice of the SISP (the “Notice”) to be published in the Globe and Mail 

(National Edition), and/or other industry publications determined to be beneficial 

or appropriate, once approved by the Court; and 

e. send the Teaser Letter and NDA, in form acceptable to the Monitor and the Sale 

Advisor, to all Known Potential Bidders and to any other party who requests a copy 

of the Teaser Letter and NDA or who is identified to the Sale Advisor by Canacol, 

the Monitor, the DIP Lenders, the Ad Hoc Committee or such other stakeholder of 

Canacol as a potential bidder as soon as reasonably practicable after such request 

or identification, as applicable. 

5. As soon as reasonably practicable following the SISP Approval Order, (i) Canacol shall, 

in consultation with the Ad Hoc Committee, issue a press release setting out the 

information contained in the Notice and such other relevant information that Canacol, in 

consultation with the Sale Advisor and the Monitor, considers appropriate and (ii) the 

Monitor shall post a copy of the Notice on its Website.  

PHASE 1: NON-BINDING LETTERS OF INTENT 

Qualified Bidders 

6. Any party who expresses a desire to participate in the SISP (a “Potential Bidder”) must, 

prior to being given any additional information beyond the Teaser Letter such as the CIM 

or access to the Data Room, provide to the Sale Advisor written confirmation of the identity 

of the Potential Bidder, the contact information for such Potential Bidder, and full 

disclosure of the direct and indirect principals and equity holders of the Potential Bidder, 

and such other information that will enable Canacol, the Sale Advisor and the Monitor to 

determine that such person is likely based on the availability of financing, experience and 

other considerations, to be able to consummate a sale or investment pursuant to the SISP.  
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7. If a Potential Bidder has delivered the NDA and the confirmation contemplated in 

paragraph 6 above with disclosure that is satisfactory to Canacol, in consultation with the 

Sale Advisor and the Monitor, then such Potential Bidder will be deemed to be a “Phase 1 

Qualified Bidder”.  

8. At any time during Phase 1 of the SISP, Canacol, in consultation with the Sale Advisor and 

the Ad Hoc Committee, and with the consent of the Monitor, may in its reasonable business 

judgement eliminate a Phase 1 Qualified Bidder from the SISP, in which case such bidder 

will be eliminated from the SISP and will no longer be a “Phase 1 Qualified Bidder” for 

the purposes of the SISP. 

Due Diligence 

9. The Sale Advisor, in consultation with Canacol and the Monitor, subject to competitive 

and other business considerations, will afford each Phase 1 Qualified Bidder such access 

to due diligence materials through the Data Room and information relating to the Property 

and Business as it deems appropriate. Due diligence access may further include 

management presentations with the participation of the Monitor and Canacol where 

appropriate, on-site inspections, and other matters which a Phase 1 Qualified Bidder may 

reasonably request and to which the Sale Advisor, in its reasonable business judgment and 

in consultation with Canacol and the Monitor, may agree. The Sale Advisor will designate 

a representative to coordinate all reasonable requests for additional information and due 

diligence access from Phase 1 Qualified Bidders and the manner in which such requests 

must be communicated. Further and for the avoidance of doubt, selected due diligence 

materials may be withheld from certain Phase 1 Qualified Bidders if Canacol, in 

consultation with the Sale Advisor and the Monitor, determines such information to 

represent proprietary or commercially sensitive competitive information. 

10. Phase 1 Qualified Bidders must rely solely on their own independent review, investigation 

and/or inspection of all information relating to the Property and Business in connection 

with their participation in the SISP and any transaction they enter into with Canacol. 

Submission of Non-Binding Letters of Intent 

11. A Phase 1 Qualified Bidder who wishes to pursue the Opportunity further must deliver an 

executed letter of intent (“LOI”), identifying such bidder’s interest in each specific 

Property or Business, to the Sale Advisor and the Monitor at the addresses specified in 

Schedule “A” hereto (including by email or fax transmission), so as to be received by them 

not later than 5:00 PM (Mountain Daylight Time) on or before March 9, 2026 (the “Phase 

1 Bid Deadline”). Copies of each LOI (including Qualified LOIs) received by the Sale 

Advisor and/or Monitor will be circulated to the Ad Hoc Committee Advisors, Macquarie 

(as defined herein) and the advisors to the RCF Lenders (as defined herein) (the “RCF 

Lender Advisors”), promptly following the Phase 1 Bid Deadline.  

12. An LOI so submitted will be considered a qualified LOI (a “Qualified LOI”) only if all of 

the following conditions are satisfied: 
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a. it is submitted to the Sale Advisor and the Monitor on or before the Phase 1 Bid 

Deadline by a Phase 1 Qualified Bidder; 

b. it contains an indication of whether the Phase 1 Qualified Bidder is making a: 

i. Sale Proposal; or 

ii. an Investment Proposal; 

c. in the case of a Sale Proposal, it identifies or contains the following: 

i. the aggregate and net purchase price, in US dollars, including details of any 

liabilities to be assumed by the Phase 1 Qualified Bidder, key assumptions 

supporting the valuation, and any proposed deductions; 

ii. a description of the Property that is expected to be subject to the transaction 

and any of the Property, obligations or liabilities for each Property expected 

to be excluded; 

iii. a specific indication of the financial capability (including analysis of the 

Phase 1 Qualified Bidder’s current available cash liquidity, summary of key 

covenants and or restrictions on such liquidity), together with evidence of 

such capability, of the Phase 1 Qualified Bidder and the expected structure 

and financing of the transaction; 

iv. a detailed outline of any additional due diligence required to be conducted 

in order to submit a final and binding offer; 

v. an acknowledgement that any Sale Proposal transaction will be on an “as-

is, where-is” basis; 

vi. all conditions to closing that the Phase 1 Qualified Bidder may wish to 

impose; 

vii. an acknowledgement that any Sale Proposal transaction will need to provide 

for the payment of allowed pre-petition claims from social security 

institutes in Colombia, withholding taxes payable in Colombia and incurred 

through the closing date of the transaction and the payment of certain 

Colombian creditors deemed to be necessary by Canacol, with the consent 

of the Monitor, for the operation of the Canacol Entities in Colombia;  

viii. a description of the conditions and approvals required for a final and binding 

offer and the expected timeline for same;  

ix. an acknowledgement that the Sale Proposal may be shared on a confidential 

basis with the Ad Hoc Committee, Macquarie and the RCF Lenders and 
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such other stakeholders of Canacol as Canacol and the Monitor may 

determine necessary, and their respective advisors; and 

x. any other terms or conditions of the Sale Proposal that the Phase 1 Qualified 

Bidder believes are material to the proposed transaction; 

d. in the case of an Investment Proposal, it identifies or contains the following: 

i. a description of how the Phase 1 Qualified Bidder proposes to structure the 

proposed investment in the Business; 

ii. the aggregate amount of the equity and/or debt investment to be made in the 

Business in US dollars and key assumptions supporting the valuation; 

iii. the underlying assumptions regarding the pro forma capital structure and 

proposed recovery to creditors; 

iv. a specific indication of the sources of capital for the Phase 1 Qualified 

Bidder and the structure and financing of the proposed transaction; 

v. a description of the conditions and approvals required for a final and binding 

offer and the expected timeline for same; 

vi. an outline of any additional due diligence required to be conducted in order 

to submit a final and binding offer and expected timeline for same; 

vii. an acknowledgement that any Investment Proposal is made on an “as-is, 

where-is” basis; 

viii. an acknowledgement that any Investment Proposal transaction will need to 

provide for the payment of allowed pre-petition claims from social security 

institutes in Colombia, withholding taxes payable in Colombia and incurred 

through the closing date of the transaction, and the payment of certain 

Colombian creditors deemed to be necessary by Canacol, with the consent 

of the Monitor, for the operation of the Canacol Entities in Colombia; 

ix. all conditions to closing that the Phase 1 Qualified Bidder may wish to 

impose;  

x. an acknowledgement that the Investment Proposal may be shared on a 

confidential basis with the Ad Hoc Committee, Macquarie and the RCF 

Lenders and such other stakeholders of Canacol as Canacol and the Monitor 

may determine necessary, and their respective advisors; and 

xi. any other terms or conditions of the Investment Proposal that the Phase 1 

Qualified Bidder believes are material to the proposed transaction; and 
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e. in the case of either a Sale Proposal or an Investment Proposal: 

i. it does not contain any requirement or provision for a break fee or 

reimbursement of expenses associated with submitting the Sale Proposal or 

Investment Proposal, conducting due diligence in respect thereof or 

otherwise. 

13. Canacol, in consultation with the Sale Advisor, and with the consent of the Monitor and 

the Ad Hoc Committee, may waive compliance with any one or more of the requirements 

specified above and deem such non-compliant bids to be a Qualified LOI. For the 

avoidance of doubt, the completion of any Sale Proposal or Investment Proposal shall be 

subject to the approval of the Court and the requirement of approval of the Court may not 

be waived. 

Assessment of Phase 1 Bids 

14. Following the Phase 1 Bid Deadline, Canacol will assess the Qualified LOIs in consultation 

with the Sale Advisor, the Monitor, the Ad Hoc Committee, Macquarie and the RCF 

Lenders. If it is determined by Canacol, with the consent of the Monitor and Ad Hoc 

Committee, that a Phase 1 Qualified Bidder that has submitted a Qualified LOI: (a) has a 

bona fide interest in completing a Sale Proposal or Investment Proposal (as the case may 

be); and (b) has the financial capability (based on availability of financing, experience and 

other considerations) to consummate such a transaction based on the financial information 

provided, then such Phase 1 Qualified Bidder will be deemed to be a “Phase 2 Qualified 

Bidder”, provided that Canacol may, in consultation with the Sale Advisor, Macquarie and 

the RCF Lenders and with the consent of the Monitor and the Ad Hoc Committee, limit 

the number of Phase 2 Qualified Bidders (and thereby eliminate some Phase 1 Qualified 

Bidders from the process). Only Phase 2 Qualified Bidders shall be permitted to proceed 

to Phase 2 of the SISP. If it is determined by Canacol, with the consent of the Monitor and 

Ad Hoc Committee, that no Phase 1 Qualified Bidder has submitted a Qualified LOI, the 

SISP shall be terminated. 

15. Notwithstanding anything contained herein, within 5 days after the Phase 1 Bid Deadline, 

and provided that the SISP has not otherwise been terminated in accordance with its terms, 

each of the DIP Lenders, the members of the Ad Hoc Committee, Macquarie, each of the 

RCF Lenders and members of the senior management team of Canacol shall notify the Sale 

Advisor and the Monitor in writing whether it intends to bid or otherwise support or 

participate in a third party bid to be made in Phase 2 of the SISP. If a notice of intention to 

bid or support or participate in a bid is received by the Sale Advisor and the Monitor, each 

such party who delivered such a notice shall be deemed to be a Phase 2 Qualified Bidder 

and shall, thereafter, immediately lose any consultation or consent rights otherwise 

provided herein and, in the case of Canacol, be excluded from all internal communications 

and decision making by Canacol, its board, or their respective advisors as it relates to the 

SISP; provided that, with respect to members of the Ad Hoc Committee, any of the DIP 

Lenders, Macquarie and/or any of the RCF Lenders that provide the notice described 

herein, any such consultation or consent rights lost by those parties, as applicable, shall be 
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reinstated upon the withdrawal by those parties of, or rejection of, any such bid. Subject to 

such reinstatement, references to DIP Lenders, Ad Hoc Committee, Macquarie, RCF 

Lenders or to Canacol from this point in the SISP forward (including the Auction 

Procedures at Schedule “B” hereto) shall exclude any parties, lenders, members, 

employees, consultants who are deemed to be a Phase 2 Qualified Bidder.  

16. The Sale Advisor, in consultation with Canacol, the Monitor, and the Ad Hoc Committee, 

will prepare a bid process letter for Phase 2 (the “Bid Process Letter”), which will include 

a draft purchase/investment agreement (the “Draft Purchase/Investment Agreement”) 

which will be made available in the Data Room, and the Bid Process Letter will be sent to 

all Phase 2 Qualified Bidders who are invited to participate in Phase 2. The process set out 

in the Bid Process Letter may, with the consent of the Ad Hoc Committee and the Monitor, 

include a stalking horse bid from a Phase 2 Qualified Bidder (on customary terms including 

bid protections) to be proposed as part of Phase 2. 

PHASE 2: FORMAL BINDING OFFERS 

17. Phase 2 Qualified Bidders that wish to make a formal Sale Proposal or an Investment 

Proposal shall submit to the Sale Advisor and the Monitor at the address specified in 

Schedule “A” hereto (including by email or fax transmission), a sealed binding offer that 

complies with all of the following requirements, so as to be received by them by 5:00 pm. 

(Mountain Daylight Time) on April 6, 2026 (the “Phase 2 Bid Deadline”):  

a. it complies with all of the requirements set forth in respect of the Phase 1 Qualified 

LOIs; 

b. the proposed purchase price or consideration provides for: (i) the payment in full in 

cash on closing of all amounts outstanding that are secured by each of the Charges 

(other than the DIP Charge, which is addressed in next clause); (ii) the payment in 

full in cash on closing of the DIP Obligations then outstanding, unless otherwise 

agreed to by the DIP Lenders in accordance with the DIP Commitment Letter; (iii) 

the payment in full in cash on closing of all allowed claims under that certain Credit 

and Guarantee Agreement dated as of September 3, 2024, by and among Canacol, 

as Borrower, the guarantors party thereto, the Lenders party thereto, the Hedge 

Providers from time to time party thereto, the Issuing Banks from time to time party 

thereto, and Macquarie Bank Ltd. (“Macquarie”), as Administrative Agent and 

Collateral Agent, unless otherwise agreed to by the Macquarie in its sole discretion; 

(iv) the payment in full in cash or the assumption of all obligations ranking in 

priority to unsecured claims against the CCAA Applicants; (v) the payment in full 

in cash of all allowed pre-petition claims from social security institutes in 

Colombia, withholding taxes payable in Colombia and incurred through the closing 

date of the transaction, and the payment of certain Colombian creditors deemed to 

be necessary by Canacol, with the consent of the Monitor, for the operation of the 

Canacol Entities in Colombia; and (vi) unless the proposed purchase price is 

sufficient to repay in full in cash all obligations outstanding under the Senior 

Unsecured Notes and the proven claims of other unsecured creditors of Canacol, 
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consideration to the holders of Senior Unsecured Notes in form and amount 

acceptable to the Ad Hoc Committee in its sole discretion (collectively, an 

“Acceptable Transaction”); 

c. it contains: (i) duly executed binding transaction document(s) generally in the form 

of the Draft Purchase/Investment Agreement; and (ii) a blackline to the Draft 

Purchase/Investment Agreement;  

d. it contains evidence of authorization and approval from the Phase 2 Qualified 

Bidder’s board of directors (or comparable governing body) and/or shareholders, 

as necessary and applicable; 

e. it (either individually or in combination with other bids that make up one bid) is an 

offer to purchase or make an investment in some or all of the Property or Business 

on terms and conditions reasonably acceptable to Canacol and the Monitor; 

f. it includes a letter stating that the Phase 2 Qualified Bidder’s offer is irrevocable 

until the selection of the Successful Bidder (as defined herein), provided that if such 

Phase 2 Qualified Bidder is selected as the Successful Bidder, its offer shall remain 

irrevocable until the earlier of: (i) the closing of the transaction with the Successful 

Bidder, and (ii) 30 days from the Sale Approval Application (as defined herein), 

subject to further extensions as may be agreed to under the applicable transaction 

agreement(s);  

g. it provides written evidence of a firm, irrevocable financial commitment for all 

required funding or financing, in form and substance acceptable to Canacol, the 

Monitor and in consultation with the Ad Hoc Committee; 

h. it is not conditional upon the outcome of unperformed due diligence by the bidder, 

and/or obtaining financing; 

i. it specifies any regulatory or other third party approvals that are required to be 

satisfied in order to complete the transaction; 

j. it fully discloses the identity of each entity that will be entering into the transaction 

or the financing, or that is participating or benefiting from such bid; 

k. it is accompanied by a cash deposit (the “Deposit”) of 10%: (i) of the purchase 

price offered in respect of a Sale Proposal; (ii) of the total new investment 

contemplated in respect of an Investment Proposal; or (iii) of the total cash 

consideration, which shall be paid to the Monitor by wire transfer (to a bank account 

specified by the Monitor) and held in trust by the Monitor in accordance with this 

SISP;  

l. it includes acknowledgments and representations of the Phase 2 Qualified Bidder 

that: (i) it has had an opportunity to conduct any and all due diligence regarding 

Canacol and the Property and Business prior to making its offer; (ii) it has relied 



- 17 - 

  
 
#101519274v8  

 
92509507\1 

 

solely upon its own independent review, investigation and/or inspection of any 

documents, the Business and/or the Property in making its bid; (iii) it did not rely 

upon any written or oral statements, representations, warranties, or guarantees 

whatsoever made by the Sale Advisor, Canacol, the Monitor, the DIP Lenders or 

the members of the Ad Hoc Committee, or any of their respective advisors or 

representatives, whether express, implied, statutory or otherwise, regarding the 

Business, Property, or Canacol, or the accuracy or completeness of any information 

provided in connection therewith, except as expressly stated in the definitive 

transaction agreement(s) signed by Canacol; (iv) it has not engaged in any collusion 

with respect to the SISP; and (v) it acknowledges that the completion of its Sale 

Proposal or Investment Proposal, as applicable, is subject to the approval of the 

Court; 

m. demonstrates that it is capable of being consummated by no later than June 30,  

2026, as may be extended with the consent of Canacol, the Monitor and the Ad Hoc 

Committee (the “Outside Date”); and 

n. it is received by the Phase 2 Bid Deadline. 

18. Copies of each Phase 2 Bid received by the Sale Advisor and/or Monitor will be circulated 

to the Ad Hoc Committee Advisors, Macquarie and the RCF Lender Advisors, promptly 

following the Phase 2 Bid Deadline.  

19. Following the Phase 2 Bid Deadline, Canacol, in consultation with the Sale Advisor, the 

Monitor, the Ad Hoc Committee, Macquarie and the RCF Lenders, will assess the Phase 2 

Bids received with respect to the Property or Business. Canacol, in consultation with the 

Sale Advisor, and with the consent of the Monitor and the Ad Hoc Committee, will 

designate the most competitive bids that comply with the foregoing requirements to be 

“Phase 2 Qualified Bids”. Only Phase 2 Qualified Bidders whose bids have been 

designated as Phase 2 Qualified Bids are eligible to become the Successful Bidder(s). 

20. Canacol, with the consent of the Monitor and the Ad Hoc Committee, may waive strict 

compliance with any one or more of the requirements specified above and deem such non-

compliant bids to be a Phase 2 Qualified Bid, provided that Canacol may not waive 

compliance with the requirements contained in subsection 17.b without the consent of the 

DIP Lenders, Macquarie and the Ad Hoc Committee, as applicable each in their sole 

discretion. 

21. The Sale Advisor, upon receiving instructions from Canacol, and within five (5) business 

days of the Phase 2 Bid Deadline (or such later time as may be agreed to by Canacol, the 

Monitor and the Ad Hoc Committee), shall notify each Phase 2 Qualified Bidder in writing 

as to whether its bid constitutes a Phase 2 Qualified Bid. 

22. Without limiting anything else herein, Canacol, in consultation with the Sale Advisor, the 

Ad Hoc Committee and the Monitor, may aggregate separate bids from unaffiliated Phase 

2 Qualified Bidders to create one or more “Phase 2 Qualified Bid(s)”, subject to the 
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requirements contained in subsection 17.b that require the consent of the DIP Lenders, 

Macquarie and the Ad Hoc Committee, as applicable each in their sole discretion. 

Evaluation of Competing Bids 

23. A Phase 2 Qualified Bid will be evaluated based upon several factors, including, without 

limitation, whether the proposed purchase price or consideration provided under such 

Phase 2 Qualified Bid is equal to or greater than the proposed purchase price or 

consideration necessary to be an Acceptable Transaction under subsection 17.b unless 

agreed to otherwise by the DIP Lenders, Macquarie and the Ad Hoc Committee, as 

applicable, each in their sole discretion, and other items such as the net value and form of 

consideration to be provided by such bid, the identity and circumstances of the Phase 2 

Qualified Bidder, any conditions attached to the bid and the expected feasibility of such 

conditions, the proposed transaction documents, factors affecting the speed, certainty and 

value of the transaction, the assets included or excluded from the bid, any related 

restructuring costs, the likelihood and timing of consummating such transactions, and the 

ability of the bidder to finance and ultimately consummate the proposed transaction by the 

Outside Date, each as evaluated by Canacol, in consultation with the Sale Advisor, the 

Monitor and the Ad Hoc Committee.  

24. If no Phase 2 Qualified Bids are received by the Phase 2 Bid Deadline, the SISP shall be 

terminated. 

Selection of Successful Bid 

25. If one or more Phase 2 Qualified Bids has been received, Canacol, in consultation with the 

Sale Advisor, the Monitor, the Ad Hoc Committee, Macquarie and the RCF Lenders: (a) 

will review and evaluate each Phase 2 Qualified Bid, and shall be permitted to negotiate 

the terms of any Phase 2 Qualified Bid with the applicable Phase 2 Qualified Bidder, and 

such Phase 2 Qualified Bid may be amended, modified or varied as a result of such 

negotiations, and (b) will, with the consent of the Ad Hoc Committee, identify the highest 

or otherwise best bid or bids (the “Successful Bid”), and the Phase 2 Qualified Bidder 

making such Successful Bid (the “Successful Bidder”) for any particular Property or the 

Business in whole or part. For greater certainty, a Successful Bid must contain a purchase 

price and/or such other consideration to be paid by the Successful Bidder that is equal to 

or greater than the purchase price or consideration necessary to qualify as an Acceptable 

Transaction under subsection 17.b unless agreed to otherwise by the DIP Lenders, 

Macquarie and the Ad Hoc Committee, each as applicable, in their sole discretion. The 

determination of any Successful Bid by Canacol shall be subject to approval by the Court. 

26. If two or more Phase 2 Qualified Bids has been received, Canacol may, with the consent 

of the Monitor and the Ad Hoc Committee, proceed with an auction process to determine 

the Successful Bid (the “Auction”), which Auction shall be administered in accordance 

with the terms set forth in Schedule “B” hereto. Forthwith upon determining to proceed 

with an Auction, Canacol shall provide written notice to each Phase 2 Qualified Bidder, 
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along with copies of all Phase 2 Qualified Bids and a statement by Canacol specifying 

which Phase 2 Qualified Bid is the leading bid and the start date of the Auction.  

 

27. Canacol, with the consent of the Monitor and the Ad Hoc Committee, (i) shall have no 

obligation to select a Successful Bid; and (ii) reserves the right to reject any or all Phase 2 

Qualified Bids.  

Sale Approval Hearing 

28. At the hearing of the application to approve any transaction with a Successful Bidder (the 

“Sale Approval Application”), Canacol shall seek, among other things, approval from the 

Court to consummate any Successful Bid. All of the Phase 2 Qualified Bids other than the 

Successful Bid, if any, shall be deemed rejected by Canacol on and as of the date of 

approval of the Successful Bid by the Court. 

29. Any Deposit delivered with a Phase 2 Qualified Bid that is not selected as a Successful 

Bid, will be returned to the applicable bidder within ten (10) business days of the date on 

which the Successful Bid is approved by the Court, or such earlier date as may be 

determined by the Monitor, in consultation with Canacol and the Sale Advisor. 

CONFIDENTIALITY, STAKEHOLDER/BIDDER COMMUNICATION AND ACCESS 

TO INFORMATION 

30. All information provided by Canacol to parties pursuant to this SISP is confidential and 

shall be subject to an applicable NDA or such other confidentiality agreement between 

Canacol and such party. 

31. Except as otherwise permitted herein, participants and prospective participants in the SISP 

shall not be permitted to receive any information that is not made generally available to all 

participants relating to the number or identity of Potential Bidders, Phase 1 Qualified 

Bidders, LOIs, Phase 2 Qualified Bidders, Phase 2 Qualified Bids, the details of any bids 

submitted or the details of any confidential discussions or correspondence between Canacol 

and/or the Sale Advisor, and/or the Monitor and/or the DIP Lenders and/or the Ad Hoc 

Committee and/or Macquarie and/or the RCF Lenders, and such other bidders or Potential 

Bidders in connection with the SISP. Canacol may however, with the consent of the 

applicable participants and the Monitor, and in consultation with the Ad Hoc Committee 

disclose such information to other bidders for the purpose of seeking to combine separate 

bids from Phase 1 Qualified Bidders or Phase 2 Qualified Bidders. Further, Canacol and 

the Monitor may disclose such information to the Ad Hoc Committee Advisors, the Ad 

Hoc Committee, Macquarie, the RCF Lenders and the RCF Lender Advisors in accordance 

with this SISP. 

32. Except as otherwise permitted herein: (a) all discussions regarding a Sale Proposal, 

Investment Proposal, LOI or Phase 2 Bid should be directed through the Sale Advisor 

and/or the Monitor; and (b) under no circumstances should the management or any 

employee or director of Canacol or any stakeholder of Canacol, other than members of the 
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Ad Hoc Committee, the Ad Hoc Committee Advisors, Macquarie, the RCF Lenders and 

the RCF Lender Advisors, be contacted directly without the prior written consent of the 

Monitor and/or the Sale Advisor. Any such unauthorized contact or communication could 

result in exclusion of the interested party from the SISP.  

33. Except as otherwise permitted herein, if it is determined by Canacol, in consultation with 

the Sale Advisor and the Ad Hoc Committee and with the consent of the Monitor, that it 

would be worthwhile to facilitate a discussion between a Phase 1 Qualified Bidder or Phase 

2 Qualified Bidder (as applicable, depending on the stage of the SISP) and a stakeholder 

or other third party as a consequence of a condition to closing or potential closing condition 

identified by such bidder, Canacol may provide such bidder with the opportunity to meet 

with the relevant stakeholder or third party to discuss such condition or potential condition, 

with a view to enabling such bidder to seek to satisfy the condition or assess whether the 

condition is not required or can be waived. Any such meetings or other form of 

communication will take place on terms and conditions considered appropriate by the 

Monitor. The Monitor must be present (which may be by videoconference or 

teleconference) at all such meetings. 

34. For greater certainty, nothing herein shall preclude a stakeholder from contacting potential 

bidders to advise that Canacol has commenced a SISP and that they should contact the Sale 

Advisor or the Monitor if they are interested. 

SUPERVISION OF THE SISP 

35. The Monitor will oversee, in all respects, the conduct of the SISP by Canacol and, without 

limitation to that supervisory role, the Monitor will participate in the SISP in the manner 

set out herein, and is entitled to receive all information in relation to the SISP.  

36. This SISP does not, and will not be interpreted to create any contractual or other legal 

relationship between Canacol and any Phase 1 Qualified Bidder, any Phase 2 Qualified 

Bidder or any other party, other than as specifically set forth in any definitive agreement 

that may be signed by Canacol. 

37. Without limiting the preceding paragraph, neither the Monitor nor the Sale Advisor shall 

have any liability whatsoever to any person or party, including without limitation, any 

Potential Bidder, Phase 1 Qualified Bidder, Phase 2 Qualified Bidder, the Successful 

Bidder, or any other creditor or other stakeholder of the Canacol Entities, for any act or 

omission related to the process contemplated by this SISP, except to the extent such act or 

omission is the result of gross negligence or willful misconduct by the Monitor or Sale 

Advisor. By submitting a bid, each Phase 1 Qualified Bidder, Phase 2 Qualified Bidder, or 

Successful Bidder shall be deemed to have agreed that it has no claim against the Monitor 

or Sale Advisor for any reason whatsoever, except to the extent such claim is the result of 

gross negligence or willful misconduct of the Monitor or Sale Advisor. 

38. Participants in the SISP are responsible for all costs, expenses and liabilities incurred by 

them in connection with the submission of any LOI, bid, due diligence activities, and any 
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further negotiations or other actions whether or not they lead to the consummation of a 

transaction. 

39. Canacol shall have the right to modify the SISP with the prior written approval of the 

Monitor and the Ad Hoc Committee if, in its reasonable business judgment, such 

modification will enhance the process or better achieve the objectives of the SISP; provided 

that the service list in these CCAA proceedings shall be advised of any substantive 

modification to the procedures set forth herein and any such party or Canacol have an 

opportunity to seek the intervention of the Court, as appropriate, to address any such 

substantive modifications. 
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Schedule “A” 

Sale Advisor 

Moelis & Company LLC 

 

Muhammad Laghari 

Office Phone: +1 (713) 343-5410 

Email: muhammad.laghari@moelis.com 

Serge Tismen 

Office Phone: +1 (212) 883-3520 

Email: serge.tismen@moelis.com 

Francesco Del Vecchio 

Office Phone: +1 (212) 883-4581 

Email: francesco.delvecchio@moelis.com 

Cullen Murphy 

Office Phone: +1 (212) 883-4238 

Email: cullen.murphy@moelis.com 

Monitor 

KPMG Inc. in its capacity as Monitor of Canacol and the other CCAA Applicants  

Attention: Paul van Eyk (pvaneyk@kpmg.ca) / Duncan Lau (duncanlau@kpmg.ca)  

With a copy to: 

Bennett Jones LLP, counsel to Monitor  

Attention: Raj Sahni (sahnir@bennettjones.com)  

 

  

mailto:pvaneyk@kpmg.ca
mailto:duncanlau@kpmg.ca
mailto:sahnir@bennettjones.com
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SCHEDULE “B”: AUCTION PROCEDURES 

 

All capitalized terms used and not otherwise defined in this Schedule "B", have the respective 

meanings ascribed to them in the SISP. 

1. Auction.  If Canacol receives more than one Phase 2 Qualified Bid, Canacol may, with the 

consent of the Monitor and the Ad Hoc Committee, conduct and administer an Auction in 

accordance with the terms of the SISP. Instructions to participate in the Auction (including 

details regarding location and start time) will be provided to Qualified Parties (as defined 

herein) not less than 48 hours prior to the Auction. 

2. Participation.  Only parties that provided a Phase 2 Qualified Bid by the Phase 2 Bid 

Deadline (collectively, the “Qualified Parties”), shall be eligible to participate in the 

Auction. No later than 5:00 p.m. Eastern Standard Time on the day prior to the Auction, 

each Qualified Party must inform Canacol whether it intends to participate in the Auction. 

Canacol will promptly thereafter inform in writing the Monitor, Ad Hoc Committee, 

Macquarie, the lenders under that certain revolving credit and guaranty agreement dated as 

of February 14, 2023 (as same may have been amended or restated) between among others, 

Canacol, as borrower and Deutsche Bank Trust Company Americas, as administrative 

agent (the “RCF Lenders”), and each Qualified Party who has expressed its intent to 

participate in the Auction of the identity of all Qualified Parties that have indicated their 

intent to participate in the Auction.  

3. Auction Procedures.  The Auction shall be governed by the following procedures: 

(a) Attendance. Only Canacol, the Qualified Parties, the Monitor, the Sale Advisor, 

the DIP Lenders, Ad Hoc Committee, RCF Lenders, Macquarie and each of their 

respective advisors (the “Permitted Participants”) will be entitled to attend the 

Auction, and only the Qualified Parties will be entitled to make any subsequent 

Overbids (as defined below) at the Auction; 

(b) No Collusion. Each Qualified Party participating at the Auction shall be required 

to confirm on the record at the Auction that: (i) it has not engaged in any collusion 

with respect to the Auction and the bid process; and (ii) its bid is a good-faith bona 

fide offer and it intends to consummate the proposed transaction if selected as the 

Successful Bid (as defined below); 

(c) Minimum Overbid. The Auction shall begin with the Qualified Bid that represents 

the highest or otherwise best Qualified Bid as determined by Canacol, in 

consultation with the Sale Advisor and the Ad Hoc Committee and with the consent 

of the Monitor (the “Initial Bid”), and any bid made at the Auction by a Qualified 

Party subsequent to Canacol’s announcement of the Initial Bid (each, an 

“Overbid”), must proceed in minimum additional cash increments of 

USD$1,000,000; 

(d) Bidding Disclosure. The Auction shall be conducted such that all bids will be made 

and received in one group conference room, on an open basis, and all Qualified 
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Parties and Permitted Participants will be entitled to be present for all bidding with 

the understanding that the true identity of each Qualified Party will be fully 

disclosed to all other Qualified Parties and that all material terms of each 

subsequent bid will be fully disclosed to all other Qualified Parties and the 

Permitted Participants throughout the entire Auction; provided, however, that 

Canacol, in its discretion, may establish separate conference rooms to permit 

interim discussions between Canacol, the Monitor, the DIP Lenders, the Ad Hoc 

Committee, Macquarie, the RCF Lenders and individual Qualified Parties with the 

understanding that all formal bids will be delivered in one group conference, on an 

open basis; 

(e) Bidding Conclusion. The Auction shall continue in one or more rounds and will 

conclude after each participating Qualified Party has had the opportunity to submit 

one or more additional bids with full knowledge and written confirmation of the 

then-existing highest bid(s); and 

(f) No Post-Auction Bids. No bids will be considered for any purpose after the 

Auction has concluded. 

Selection of Successful Bid 

4. Selection.  Before the conclusion of the Auction, Canacol, in consultation with the 

Monitor, the Sale Advisor, the Ad Hoc Committee, Macquarie and the RCF Lenders, will: 

(a) review each Qualified Bid, considering the factors set out in Section 17 of the SISP and, 

among other things, (i) the amount of consideration being offered and, if applicable, the 

proposed form, composition and allocation of same, (ii) the value of any assumption of 

liabilities or waiver of liabilities not otherwise accounted for in prong (i) above; (iii) the 

likelihood of the Qualified Party’s ability to close a transaction by the Outside Date 

(including factors such as the transaction structure and execution risk, including conditions 

to, timing of, and certainty of closing; termination provisions; availability of financing and 

financial wherewithal to meet all commitments; and required governmental, regulatory or 

other approvals), (iv) the likelihood of the Court’s approval of the Successful Bid, (v) the 

net benefit to Canacol and its stakeholders and (vi) any other factors Canacol may, 

consistent with its fiduciary duties, reasonably deem relevant; and (b) with the consent of 

the Monitor and the Ad Hoc Committee, identify the highest or otherwise best bid received 

at the Auction (the “Successful Bid” and the Qualified Party making such bid, the 

“Successful Party”). For greater certainty, a Successful Bid must contain a purchase price 

and/or such other consideration to be paid by the Successful Party that is equal to or greater 

than the purchase price or consideration necessary to qualify as an Acceptable Transaction 

under subsection 17.b unless agreed to otherwise by the DIP Lenders, Macquarie and the 

Ad Hoc Committee, each as applicable, in their sole discretion. The determination of any 

Successful Bid by Canacol shall be subject to approval by the Court.  
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5. Acknowledgement.  The Successful Party shall complete and execute all agreements, 

contracts, instruments or other documents evidencing and containing the terms and 

conditions upon which the Successful Bid was made within five business days of the 

Successful Bid being selected as such, unless extended by Canacol, with the consent of the 

Monitor and the Ad Hoc Committee. 
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Oral Reasons for Decision of 

The Honourable Justice Anne Kirker 
_______________________________________________________ 

[1] Macquarie Bank Ltd applies for leave to appeal the Second Amended and Restated Initial 
Order granted on December 11, 2025, in proceedings under the Companies’ Creditors 
Arrangement Act, RSC 1985, c C-36. Macquarie is the senior priority lender of the Canacol group 
of companies (collectively, Canacol) pursuant to a secured term loan. It is owed approximately 
$40 million. Canacol was granted an initial order under the CCAA on November 18, 2025, due to 
a liquidity crisis. An amended and restated initial order was granted on November 28, 2025. 

[2] The December 11, 2025 second amended and restated initial order (or SARIO) approved 
debtor-in-possession (or DIP) financing and granted the DIP lenders a priming charge ranking in 
priority to Macquarie’s security against Canacol’s assets, including assets located in Colombia.  

[3] Canacol and the Monitor advised the court in advance of the application for the November 
28, 2025 order (or ARIO) of the plan to carry out a DIP financing solicitation process on an 
expedited basis. Macquarie and Canacol’s other lenders, including unsecured noteholders who at 
the start of the CCAA proceedings were owed approximately $495 million and lenders under an 
unsecured line of credit owed $200 million, were invited to participate in the DIP financing 
solicitation process. The sole compliant bid was received from an ad hoc group of unsecured 
noteholders. With the Monitor’s support, Canacol then applied for the SARIO. The Monitor’s view 
set out in its second report filed December 10, 2025, was that Canacol had a critical and immediate 
need for interim financing, without which, based on the cash flow forecast, they would be unable 
to maintain oil and gas production operations in Colombia and advance the restructuring process. 
The failure to obtain DIP financing would destroy any prospect of a successful restructuring and 
also materially impair Canacol’s ability to sustain its supply of natural gas to the Colombian power 
grid, which would detrimentally affect creditors and stakeholders, including power generation 
utilities in Colombia. 

[4] The DIP lenders confirmed at the December 10 hearing before the CCAA judge that they 
were not prepared to provide DIP financing subordinate to Macquarie’s security. Counsel 
submitted that his clients were critical stakeholders in the proceeding, the evidence showed that 
there was no prejudice to Macquarie as a result of the proposed DIP financing and priming charge, 
and that their binding DIP financing commitment would ensure the company had “timely access 
to the liquidity necessary to address the immediate issues and then to see it through the completion 
of a successful restructuring outcome for the benefit of all stakeholders.” 

[5] Macquarie objected to the DIP financing and the DIP charge. They sought an adjournment 
of the application to address concerns arising from the compressed timing of the DIP financing 
solicitation and approval process and so that the evidence upon which Canacol relied could be 
properly tested, allowing for the application to proceed early in January 2026 on a better record. 
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Macquarie argued that Canacol had sufficient liquidity for this and that any reasonable interim 
DIP advances required could be protected by an appropriate order. Macquarie also argued that it 
would be materially prejudiced by the proposed DIP charge. 

[6] The CCAA judge considered all the submissions he heard in relation to adjourning the 
application and decided to deny the request. He found the cash flow statements appended to the 
Monitor’s second report showed a liquidity crisis in the absence of an injection of funds, creating 
what he described as a “hard stop” on January 10, 2026, when Canacol would more or less run out 
of cash. He was concerned that adjourning the application to the first week of January would leave 
insufficient time for the necessary United States court approval. He found it was “just too close”. 
He was not satisfied it would be procedurally unfair to Macquarie to proceed without questioning 
the information presented by Canacol and the Monitor because Macquarie had had access to 
Canacol financial information and the opportunity to ask any clarifying questions it had between 
November 28 and December 10, 2025. He said he did not accept Macquarie’s attempt to undermine 
the legitimacy of the latest cash flow statements and that he did accept both Canacol’s and the 
Monitor’s explanation that ongoing capital expenditure is an innate feature of the gas extraction 
industry. 

[7] In approving the DIP financing and DIP charge, the CCAA judge considered the factors in 
section 11.2(4) of the CCAA and decided to exercise his discretion and approve the “DIP loan as 
presented, along with the charge under [subsection] (2).” He was satisfied that absent DIP 
financing, an actual liquidity crisis existed. Approving the DIP financing and priming charge 
would provide certainty and enhance the prospect of a viable compromise or arrangement being 
made. Canacol’s management had the confidence of its major creditors other than Macquarie, 
whose loan was secured but small in comparison to the amounts owing to other lenders. In 
addressing whether Macquarie would be materially prejudiced by being subordinated to the DIP 
charge, the CCAA judge found that “[w]hatever valuation measure [was] used, Canacol [had] 
sufficient assets to satisfy all priming charges and Macquarie’s loan facility and depending on 
which valuation scenario [was] accepted, maybe even some or all of the unsecured lenders...”. He 
noted that no other obvious or better way to finance Canacol had been presented to the court.  

[8] The SARIO has now been recognized in the United States and in Colombia. There was an 
advance of $15 million in DIP financing on January 7, 2026. Canacol’s application for the approval 
of a sale and investment solicitation process was approved on January 26, 2026, with letters of 
intent from interested parties due on March 9, 2026, and binding bids due by April 6, 2026. A 
second DIP financing advance will be made shortly. 

[9] Macquarie seeks to appeal the SARIO on grounds it was denied procedural fairness 
because its request for an adjournment of the application brought on a compressed timeline was 
denied and because the CCAA judge erred in his assessment of “materially prejudiced” under 
section 11.2(4) of the CCAA. 
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[10] Rule 14.5(1)(f) of the Alberta Rules of Court, Alta Reg 124/2010 and section 13 of the
CCAA require that Macquarie obtain leave to appeal. As summarized by Justice Strekaf in Bellatrix
Exploration Ltd v BP Energy Group ULC, 2020 ABCA 178 at paras 16-17:

The test for leave to appeal in CCAA proceedings requires “serious and arguable 
grounds that are of real and significant interest to the parties”, which can be 
assessed by considering the following four factors (Liberty Oil & Gas Ltd 
(Re), 2003 ABCA 158 at paras 15-16): 

(1) Whether the point on appeal is of significance to the practice;

(2) Whether the point raised is of significance to the action itself;

(3) Whether the appeal is prima facie meritorious or, on the other hand, whether it
is frivolous; and

(4) Whether the appeal will unduly hinder the progress of the action.

“An appellate court should exercise its power sparingly, when asked to intervene 
in CCAA proceedings”: Duke Energy Marketing Limited Partnership v Blue Range 
Resource Corporation, 1999 ABCA 255 at para 3 (Blue Range 1999). 

[11] The points raised on appeal are of significance to Macquarie, but this must be balanced
against the other factors.

[12] I disagree with Macquarie’s submission that the questions proposed to be raised are of
significance to the practice. The law with respect to procedural fairness in this context is well
established: Wiebe v Weinrich Contracting Ltd, 2020 ABCA 396 at paras 31, and 44-45. The
adjournment decision here was highly fact dependent and a matter of discretion. With respect to
the question of material prejudice, Macquarie argues that the meaning of the term is an unresolved
issue of law that would benefit from clarification by a panel of this Court. That may be so, but the
fundamental question arising from the assessment of whether Macquarie would be materially
prejudiced in this case, is whether the finding that Canacol has sufficient assets to satisfy all
priming charges and Macquarie’s debt is infected with palpable and overriding error. Again, this
is a fact specific inquiry that will not significantly impact general insolvency practice.

[13] I also disagree with Macquarie’s assessment of the merits of its proposed grounds of
appeal.  If not rendered moot by the advance of funds, which stands in the way of fully reversing
the court approval of the DIP financing and priming charge, the appeal has little chance of success
given the deferential standard of review. Appellate courts are required to exercise particular
caution before interfering with orders made by CCAA judges who have “broad discretion in order
to fulfill their difficult role of continuously balancing conflicting and changing interests” in a
process that is “constantly evolving.”: Canada v Canada North Group Inc, 2021 SCC 30 at para

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html
https://www.canlii.org/en/ab/abca/doc/2003/2003abca158/2003abca158.html
https://www.canlii.org/en/ab/abca/doc/2003/2003abca158/2003abca158.html#par15
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-36/latest/rsc-1985-c-c-36.html
https://www.canlii.org/en/ab/abca/doc/1999/1999abca255/1999abca255.html
https://www.canlii.org/en/ab/abca/doc/1999/1999abca255/1999abca255.html#par3
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22. “The fact that an appeal is only with leave indicates that Parliament intended that most 
decisions made by the CCAA judge ‘should be interfered with only in clear cases’”: Canadian 
Overseas Petroleum Limited (Re), 2024 ABCA 190 at para 45, quoting Luscar Ltd v Smoky River 
Coal Limited, 1999 ABCA 179 at para 61. I am not satisfied this is such a case.

[14] Finally, I am not persuaded that an appeal, even if expedited, will not unduly hinder the 
progress of the restructuring. This factor goes to the root of the purpose of the CCAA and, along 
with the element of the merits of the proposed appeal, is ascribed more weight than the first and 
second parts of the leave to appeal test:   see Canadian Overseas at para 49. As has been noted, 
orders under the CCAA “depend upon a careful and delicate balancing of a variety of interests and 
of problems” and an appeal “may well upset the balance, and delay or frustrate the 
process”:   Resurgence Asset Management LLC v Canadian Airlines Corporation, 2000 ABCA 
149 at para 42, quoting Re Pacific National Lease Holding Corp (1992), 15 CBR (3d) 265 (BC 
CA), 1992 CanLII 427. An appeal invites the potential for an event of default under the DIP loan 
agreement and will introduce disruptive uncertainty that is not in the interests of all creditors and 
stakeholders.

[15] Having carefully considered and weighed all the elements of the test, I conclude that 
Macquarie has not met the threshold for leave to appeal. I am therefore dismissing the application. 

[16] I thank all counsel for their excellent written and oral submissions. 

Application heard on February 18, 2026 

Reasons filed at Calgary, Alberta 
this 25th day of   February, 2026 

FILED
25 Feb  2026

OA
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Proceedings taken in the Court of Appeal of Alberta, Courthouse, Calgary, Alberta 1 
__________________________________________________________________________ 2 
 3 
February 18, 2026  Morning Session 4 
 5 
The Honourable Justice A.L. Kirker  Court of Appeal of Alberta 6 
 7 
R.J. Chadwick (remote appearance) For Macquarie Bank Ltd. 8 
J. Pasquariello (remote appearance) For Macquarie Bank Ltd. 9 
E. Axell (remote appearance) For Macquarie Bank Ltd. 10 
C.P. Prophet (remote appearance) For Canacol Energy Ltd., 2654044 Alberta Ltd., 11 
   Canacol Energy ULC, 2498003 Alberta ULC, 12 

  Cantana Energy GmbH, CNE Oil & Gas, S.R.L, 13 
   Canacol Energy Colombia S.A.S., Shona 14 
   Holding GmbH, CNE Energy S.A.S. and CNE 15 
   Oil & Gas S.A.S. 16 
S. Gabor For Canacol Energy Ltd., 2654044 Alberta Ltd., 17 
   Canacol Energy ULC, 2498003 Alberta ULC, 18 

  Cantana Energy GmbH, CNE Oil & Gas, S.R.L, 19 
   Canacol Energy Colombia S.A.S., Shona 20 
   Holding GmbH, CNE Energy S.A.S. and CNE 21 
   Oil & Gas S.A.S. 22 
K. Yurkovich For Canacol Energy Ltd., 2654044 Alberta Ltd., 23 
   Canacol Energy ULC, 2498003 Alberta ULC, 24 

  Cantana Energy GmbH, CNE Oil & Gas, S.R.L, 25 
   Canacol Energy Colombia S.A.S., Shona 26 
   Holding GmbH, CNE Energy S.A.S. and CNE 27 
   Oil & Gas S.A.S. 28 
J.L. Oliver (remote appearance) For the Ad Hoc Committee of Senior 29 

 Noteholders 30 
K.J. Meyer (remote appearance) For the Monitors, KPMG Inc. 31 
R.S. Sahni (remote appearance) For the Monitors, KPMG Inc. 32 
C. Brown For the Monitors, KPMG Inc. 33 
E. Kay Court Clerk 34 
__________________________________________________________________________ 35 
 36 
THE COURT: For the applicant, Macquarie Bank, can I ask 37 

counsel who is present and will be making submissions to please introduce themselves 38 
and any colleagues are here? 39 

 40 
MR. CHADWICK: Good morning Justice Kirker. It's Rob 41 
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Chadwick on behalf of the Goodmans Firm for Macquarie.  1 
 2 
THE COURT: Okay.  3 
 4 
MR. CHADWICK: And I'm joined by my colleagues Joe 5 

Pasquariello and Erik Axell. 6 
 7 
THE COURT: Okay. Thank you and Mr. Chadwick, will you 8 

be making the submissions on behalf of the applicant this morning or I guess this 9 
afternoon perhaps where you are? 10 

 11 
MR. CHADWICK: I will be.  12 
 13 
THE COURT: Okay.  14 
 15 
MR. CHADWICK: I will be. Thank you.  16 
 17 
THE COURT: Okay. And for the respondent, Canacol Group? 18 
 19 
MR. PROPHET: Good morning Justice, good morning. For 20 

Canacol Group, Clinton Prophet of the Gowling Firm. I will be making submissions in 21 
response on behalf of the Canacol Group. Joining me is Mr. Sam Gabor, my co-counsel 22 
and Ms. Katherine Yuckowich.  23 

 24 
THE COURT: Okay. Thank you Mr. Prophet. I can see you, 25 

you are a little bit out of focus, but I can see you and I can hear you clearly.  26 
 27 
THE COURT: For the interim lenders, Mr. Oliver, are you 28 

there? 29 
 30 
MR. OLIVER: I am yes. Good morning, for the record, Oliver 31 

first initial J. of Cassels Brock & Blackwell LLP. We are counsel to the interim lenders 32 
and I'll be making submissions this morning. Thank you.  33 

 34 
THE COURT: Thank you. And finally KPMG, do I have 35 

counsel present for KPMG? 36 
 37 
MS. MEYER: Good morning Justice Kirker. Kelsey Meyer 38 

from Bennett Jones, I am appearing today and will be making submissions on behalf of 39 
KPMG Inc. as the Court appointed Monitor in these proceedings. With me are Raj Sahni 40 
and Chyna Brown, both of Bennett Jones, as well. Thank you.  41 
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 1 
THE COURT: Terrific. So, I think we have everybody here 2 

and we can all see and hear one another. My screen and I expect yours is the same, there 3 
is quite a few small squares on it, so if you see me casting about trying to figure out 4 
where the voice is coming from, that is why there is a lot to look at here. 5 

 6 
 I have read everything that has been filed. Thank you for all of your written materials, 7 

they were very well prepared and helpful to me in understanding what the issues are, I 8 
need to decide today. So with that I will turn it over to Mr. Chadwick to hear 9 
submissions. 10 

 11 
Submissions by Mr. Chadwick 12 
 13 
MR. CHADWICK: Thank you Justice Kirker and we have 45- 14 

minute reply and so I will try to do this within 30 or 35 minutes, subject to any questions 15 
that you may have on our submissions.  16 

 17 
 Thank you for the benefit of reading the written materials. We don't have anybody 18 

supporting us on this leave application, but that is expected in a CCAA case of this nature 19 
when you have an unsecured creditor group and a DIP lender and the Monitor and the 20 
company. So just because there's opposition of three or four against one party, I wouldn't 21 
read too much into that in the context of a CCAA. 22 

 23 
 We're very fortunate to be able to appear across the country in CCAA cases. I've appeared 24 

many times in Calgary and in the Court of Appeal on CCAA matters and in fact, I've been 25 
before the Court of Appeal on a leave case that I will reference you to as we work 26 
through our materials in CCAA. 27 

  28 
 There are five areas that I would like to highlight to you and I'm not going to take you to 29 

our brief, cause I know you have read them, but there are six key facts which support our 30 
leave or permission for appeal. The second aspect I am going to take you to, there are ten 31 
material errors of process or law of the CCAA Judge or the Application Justice and just so 32 
you're aware, this is not a normal CCAA case that sometimes you see where you have 33 
someone that is seized of this case. The company has had a number of different Justices 34 
hear various aspects of the case. So this has not been before one constant Justice and it 35 
has not been before one Judge or Justice that has extensive CCAA experience. And so, in 36 
the context of looking at this, I'd just be mindful that those are also factors to consider.  37 

 38 
 I will walk you briefly through a couple of areas of the law and then go to the four-prong 39 

test to satisfy you why, on this case, leave should be granted and the last thing my friends 40 
have raised in their materials that they take the position that the appeal would be moot, 41 
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which is not the case and I will address that issue, as well, cause that is an important 1 
factor. 2 

 3 
 As you may know, Macquarie Bank, is a major Australian based, global financial 4 

institution with material presence across the world and material presence in Canada. 5 
There is a lot in my friends materials that we're just there to make noise, be a nuisance, be 6 
a spanner in the works; let me be very clear, that is not the case. We act for a financial 7 
institution that is a secured creditor that negotiated those rights with the company and we 8 
are not in a position where we support $70 million of debt that goes priming ahead of us. 9 
Not only the issue of priority and so there's been a lot about priority and I will walk you 10 
through this, there is a lot of other aspects related to DIP outside of priority and so the 11 
quantum and the scope and the use of these proceeds are material issues that Macquarie, 12 
as a only free binding secured creditor, has issues with this.  13 

 14 
 And we have brought these issues before the Court as in many CCAA cases where we 15 

have issues, we filed evidence on a timely basis and we've raised matters in a way to 16 
address them before the Court. The Justice in this case, Justice Mah, made a number of 17 
assumptions, made a number of general statements that is not supported by the evidence 18 
and there is many, many of those examples which I will just highlight a few of them to 19 
you in the context of cases. 20 

 21 
 We all deal in CCAA with real time litigation, but we don't deal with cases with no time 22 

litigation and real time does not take away from the procedural fairness and nor should a 23 
CCAA Judge be making material determinations based on submissions of counsel that are 24 
not supported by the evidence. And that is a key issue in this case and that is a key issue 25 
across the country in Judges in CCAA that have echoed this to practitioners that decisions 26 
have to be made on the evidence not on just making submissions in real time or on the fly 27 
litigation. 28 

 29 
 And I will bring you to a case which is similar to this in Ontario which was the last kind 30 

of major contested DIP fight on a priming and scope and there was a fair process that 31 
both parties dealt with to get the materials and the issues before the presiding Judge and it 32 
was argued in a fair way and there was a decision to allow the Judge to make a decision 33 
on the best record available. That is not the case here.  34 

 35 
 So, the six key facts that you should be aware of, is that the proposed global DIP is 36 

extraordinary in amount and structure. It is approximately 175 percent of the Macquarie 37 
pre-filing secured obligation. It exceeds what is reasonably required for interim liquidity, 38 
including material long-term capital expenditures. This company is in CCAA, this 39 
company is running a sales process, this is not where a priming, material long term dollar 40 
should be priming an existing secured creditor for long-term benefits of capital 41 
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expenditures. And there is no payment of principal, interest or costs to the existing 1 
secured creditor. That is why this DIP is beyond just this narrow issue of the priming, it is 2 
the quantum and the scope that are also material that Macquarie has objected to. 3 

 4 
 The second key fact is that the Court set a litigation schedule that was imposed by the 5 

Court. December 5th for the company to file the materials, Macquarie had until -- and 6 
that was a Friday, December 8th Macquarie had the ability to file their materials, which 7 
they did and the hearing was scheduled for December 10th. That was what the schedule 8 
was imposed by the Court. The Monitor filed a Report and I'll come to that in a minute, 9 
but on December 9th, late in the afternoon, much later in the afternoon on the east coast, 10 
the Company served two additional affidavits, detailed affidavits. One of the Company's 11 
affidavit was affirmed on December 8th and was held back and not served until late on 12 
December 9th. There are 30-pages of materials, that my friends have filed in respect of 13 
this leave to appeal and not one word or one sentence addressed why they would've 14 
withheld a key affidavit till hours before the hearing and that on its own is material. 15 

 16 
 The Monitor, in this case, served their Report with new cash flows at 9 PM Eastern the 17 

night before the hearing and had a very detailed Report. We did not have the opportunity 18 
to file reply materials, opportunity to cross-examine, we filed our brief seeking an 19 
adjournment and a written request.  20 

 21 
 The only evidence that was filed pursuant to the Court schedule on December 5th 22 

affidavit by the Company, had one line in it as it relates to the material prejudice and the 23 
valuation. That 1-line was: (as read) 24 

 25 
There's no prejudice to Macquarie will result from the proposed 26 
priming charge based solely on the unaudited book value of assets in 27 
the Company's interim, consolidated financial statements. 28 
 29 

 There were no current valuations, no binding investment or sales transactions, no fairness 30 
opinion or no detailed financial analysis. That was the only evidence according to the 31 
Court's schedule.  32 

 33 
 And why we object to the evidence that came in late on the the 9th, again on an affidavit 34 

that was affirmed on December 8th, was that they then decided that they would file 35 
detailed valuation information, although it was dated back to 2024 in the reserve and that 36 
is what Justice Mah relied on, in part, in making his decision that there was no prejudice 37 
to our clients. And so, that is not -- so that's the second fact. 38 

 39 
 The third fact, is the Company never canvassed --  40 
 41 
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THE COURT: Mr. Chadwick, let me just stop you there and 1 

ask this question so that I do not forget. 2 
 3 
 So, the late affidavits contained the more detailed financial/valuation information, your 4 

clients asked for the adjournment in order to test some of that evidence and allow the 5 
application to proceed on a better record. Part of Justice Mah's reasoning in denying the 6 
adjournment was that your client had had the opportunity prior to that, the later affidavit 7 
to ask questions about financial information, I think, and forgive me if I am using the 8 
wrong words. I am from memory thinking about his reasons which I have read several 9 
times. 10 

 11 
 But part of his analysis is, look, as a participant in the process leading to the application, 12 

Macquarie was provided with financial information and there had been an opportunity to 13 
explore or ask any questions. What do you say to that? That this was not as simple as we 14 
received an affidavit and detailed evidence late in the day and we ought to have had an 15 
opportunity to ask some questions? 16 

 17 
MR. CHADWICK: I have that in my submissions that I can come 18 

to. 19 
 20 
THE COURT: Okay.  21 
 22 
MR. CHADWICK: Let me just quickly give you the answer. He 23 

made a mistake analyzing what was done in the DIP processing, versus analyzing what is 24 
before the Courts on a motion to deal with the priming of a deal. 25 

 26 
THE COURT: Okay.  27 
 28 
MR. CHADWICK: And what he says in his decision, he recognises 29 

that the process to select the DIP was short circuited, was relatively quick, but Macquarie 30 
did not put -- was not in a position to put a DIP in, did not have the financial information 31 
to be able to make that decision. They did not put a DIP -- a binding DIP in. But that 32 
doesn't -- that process to select the DIP is separate and apart when you have a finished 33 
product. When you have a finished product it comes before the Court and the Court and 34 
stakeholders get to analyze that decision by the Company and make submissions as to 35 
whether that is fair and reasonable. 36 

 37 
 And that is testing the affidavit and testing the reserve report as to whether that actually is 38 

the proper valuation of the value of a company in CCAA. And so, my friends make some 39 
submissions on their materials that about we weren't selected, they were selected, there 40 
was this process. That is not relevant. What you have to put forward before the process, 41 
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before the Court, is the information where the Court has to decide the material prejudice. 1 
Process is important but it does not assist the Judge in making that decision or coming to 2 
the determination as to valuation and I will address that, because that was an error by 3 
him. 4 

 5 
 The third fact that we rely on, is the Company never canvassed or sought a DIP that 6 

would have a second ranking charge. There is no evidence in the record that they ever 7 
went out and sought a second ranking charge. If there was a second ranking charge, we 8 
would not be here today. Our rights would be protected, the Company would have its 9 
money, the unsecured creditors that have put this DIP in that have leapfrogged us 10 
would've been able to make sure that they maintained value for the company. 11 

 12 
 The Company controls the process. They could have tried, cause they control the 13 

information, how many people are coming in with a DIP, what terms they were doing, it's 14 
like a normal M&A scenario, they control in negotiating that deal. They could've said to 15 
the unsecured noteholders, you know what, we need this to be junior and they could've 16 
tried to negotiate that and they would've been better off with that, and we wouldn’t be 17 
here, we wouldn’t have had these contested matters. But there is nothing in the record, 18 
nothing in the record that says that they sought to seek a second charge and that is a fact 19 
that the Courts have looked at and determined, instead they were very robotic in only 20 
seeking a priming charge. 21 

 22 
THE COURT: But Mr. Chadwick that factored into this, was 23 

not the situation given and I know you argue the exigency, the urgency here is not as 24 
great as it was presented, but given Justice Mah's finding that January 10th represented a 25 
hard stop, that the order had to be approved or confirmed in the US and there was a date 26 
set in the US and if they did not take advantage of that date there maybe a problem. And 27 
then the downstream, if you will, consequences of liquidity failure, if you will, that this 28 
circumstance was that there was no interim lender willing to provide a second ranking 29 
DIP financing. 30 

 31 
MR. CHADWICK: First of all --  32 
 33 
THE COURT: What you are saying is look, there was no 34 

evidence that the Company sought it and that is something that ought to have been 35 
weighed and represents reviewable error? 36 

 37 
MR. CHADWICK: Correct and also the issue, most CCAAs, most 38 

companies have liquidity concerns. Most companies, you know, have the ability to deal 39 
with matters on an interim basis and then have the rights of parties being affected. If we 40 
were in a US Chapter 11 case, DIPs get approved on an interim basis and funds are 41 
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advanced until there is a final hearing, 21 days later, so that parties can actually properly 1 
bring these issues before the Court.  2 

 3 
 In Canada, if this would've been brought, this CCAA initial application, you would've had 4 

the same thing. You don't get the benefit of the full DIP on short notice. It is a 10-day 5 
comeback or a longer schedule to deal with having those issues determined. In the case 6 
I'm going to take you to, in Tacora Resources same thing. There was a DIP that was 7 
brought in, urgent need for liquidity, the Court imposed a schedule for 2 or 3 weeks to 8 
file evidence and for cross-examination and have the issue dealt with before the Court 9 
and the Company had interim financing to deal with it. 10 

 11 
 This is what happens in all cases and an experienced CCAA Judge knows that, would've 12 

known that. My friends took advantage by saying the sky is falling, we have these court 13 
dates. If you look at their excuses, look at their excuses. The first one was there's no time 14 
in Calgary or Edmonton to have this matter heard over the next month. That could've 15 
been, on a matter like this, for a limited period of time, could've been resolved. The next 16 
excuse was, we already have some dates in the US. This is the main proceeding, the dates 17 
in the US follow the main proceeding. Courts in the US are very used to in insolvency 18 
matters to move dates around subject to the main proceeding and so the fear that we lose 19 
those dates.  20 

 21 
 And the issue about when Justice Mah said, listen, I think there's a problem here and gave 22 

a proposal, the Monitor's counsel was first to object, could be a conflict with another 23 
Judge hearing it because another law firm maybe involved. Neither the Company, nor the 24 
Monitor took any steps to try and balance the concerns of Macquarie, it was head down, 25 
sky is falling, we need liquidity. 26 

 27 
 And I'm going to come to this very important point. In paragraph 58 of the Order, it 28 

provides protection for provisional execution. This is a common paragraph in most DIP 29 
agreements and most DIP approval orders. It allows those advances, which are lights on 30 
money to be protected while these issues get dealt with. Justice Mah dealt with it, 31 
liquidity, all or nothing. That's not the approach that you need to deal with it. That was an 32 
error by him.  33 

 34 
 Paragraph 56 of the Order is very clear that monies that are advanced get the benefit of 35 

that charge, so they get the benefit of the charge and they're only supposed to be interim 36 
and then anything amends or varies it as you bring things forward and that's what 37 
happens in Chapter 11, happens in CCAA. It is not real time litigation to takeaway those 38 
rights. 39 

 40 
 Let me just deal with a couple of more facts, I know my time is limited and these are 41 
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important points and I do want to cover them all. There is no evidence that the unsecured 1 
notes would not provide a DIP as a second charge. The Justice relied on a statement from 2 
counsel in submissions, but in the evidence where the Court is supposed to be making 3 
decisions on the evidence and not on general assumptions or general statements, there is 4 
nothing in the evidence that says that they were not prepared to do a second lien charge. 5 
So, this case was decided on practical terms and assumptions and not on the law. 6 

 7 
 The Company did have liquidity until at least January. When we actually look at the 8 

transcript, Justice Kirker, he did have a proposal. He was troubled by the record. He was 9 
troubled that this was going to be a fair adjudication and he suggested that they could 10 
make some time on January 5th and then the sky is falling and he went on that path. And 11 
he also went on a path, which was an error, he said I have to hear the DIP motion 12 
together with the adjournment and that is not the case. He could've actually dealt with the 13 
adjournment, which most CCAA Judges would have done, they would've dealt with the 14 
adjournment, set a schedule, there's a lot of work that would have had to be done over a 2 15 
or 3 week period of time and then the application could've been heard and that is -- that is 16 
a fundamental error.  17 

 18 
 When you look at the reasons that he was concerned court time in Calgary, scheduling in 19 

the US, liquidity all or nothing; they really had the result of taking away our clients' 20 
rights. And it is unfair of the Company, the Monitor, the DIP lender, to try to advance 21 
statements that we were disruptive, that we just wanted to get paid, that we had a 22 
different agenda, we had different objectives; that is nowhere in the record. The record of 23 
the affidavits filed do not make any of those statements. Our affidavit says we have a 24 
concern on the scope and the value of this DIP and we are bringing it before the Court in 25 
a fair way to deal with it and abide by that schedule. 26 

 27 
 If you read that decision, I know you have read it a couple of times, but I've read it more 28 

than a couple of times and there are so many assumptions, so many statements that aren't 29 
relied on the facts, so many statements are are inexperienced of a CCAA Judge, and that's 30 
why we're here. And this is only a leave test. We have to win appeal. But from a leave 31 
scenario, this is important.  32 

 33 
 So let me just now address, 'cause I have talked about some of then, the ten errors that he 34 

-- that Justice Mah made in making this decision.  35 
 36 
 One, he denied the adjournment based on the factual legal issues in dispute. And the fact 37 

is, as I said earlier, he made a proposal, which should have been a direction not a 38 
proposal and he was right, an adjournment would result in allowing to achieve -- the best 39 
to achieve a fair and robust adjudication and a better record for the Court to make a 40 
decision. 41 
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 1 
 And if you looked, as I said at Tecora Resources, which is an October 23 case, which is 2 

in -- I don't need you to pull it up Justice Kirker, but it's a case of Justice Kimmel, who is 3 
an experienced CCAA Judge and it was a contested notes and as secured creditor we were 4 
involved actually for the DIP lender. And that was a schedule of 3 weeks -- sorry you're 5 
on mute Justice. 6 

 7 
THE COURT: Sorry I did not realise I had done that. 8 
 9 
MR. CHADWICK: That's okay. 10 
 11 
THE COURT: My apologies, can you just give me the citation 12 

for that so I can make a note? 13 
 14 
MR. CHADWICK: Yes, it is in our book of authorities, tab 5. Do 15 

you need the case cite or is that sufficient? 16 
 17 
THE COURT: No, that works. I just need to take a look. 18 
 19 
MR. CHADWICK: If you look at that decision, that schedule 20 

included -- cause you can read it from the decision, a schedule for filing reply affidavits, 21 
document production, third-party witnesses and filing factums based on the evidence, all 22 
done with the Judge then had to make the determination of whether the DIP, which was a 23 
priming DIP was fair and reasonable based on that evidence.  24 

 25 
 Second of all, an error was -- the adjournment request and merits of the DIP approval 26 

application, uses the word were inextricable, they cannot be separated. The Judge 27 
concluded they cannot be separated, needed to hear both to make a decision and that was 28 
an error. You -- based on the record, based on the filing of the materials, based on the 29 
paragraph 58 of the Order where there's provisional ability to have some money and the 30 
fact there was liquidity even to get to January, this should've been adjourned right out of 31 
the gate, where his proposal was. 32 

 33 
THE COURT: Mr. Chadwick, what do I do about the fact that 34 

the decision to grant the request for an adjournment is highly discretionary. I mean part of 35 
the test here, you know, it is not the whole test, but part of it is considering standard of 36 
review that would apply around that decision and whether there is merit to the proposed 37 
question to be raised on appeal. Now, one of the things I am struggling with, I will be 38 
transparent with you, I understand the argument you say, look in these circumstances it 39 
was unreasonable not to grant the adjournment. In other words, there was reviewable 40 
error notwithstanding the highly discretionary nature of it. 41 
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 1 
 But you agree, do you not, that to get over the hurdle of standard of review, that your 2 

client's argument has to be that? It is not just -- because the Court of Appeal will not 3 
interfere with a decision to adjourn in most cases. 4 

 5 
MR. CHADWICK: In most cases, but on this case, on these 6 

circumstances, based on the legal issue that he had to make a determination on the facts 7 
and he wasn't seized of it and he wasn't an experienced CCAA Judge; I think it does fit 8 
into the standard that the Court of Appeal should look at. 9 

 10 
 And also the decision, we believe, the decision is wrong. So leaving aside even just the 11 

adjournment, hearing this issue meant making that decision and I'll walk you through 12 
why that decision is wrong. 13 

 14 
THE COURT: Okay. So, you agree with me that the standard 15 

of review here is that the Court of Appeal's stance would be one where there being highly 16 
differential to Justice Mah's decision around whether or not in all the circumstances to 17 
adjourn; is that fair? I guess that is what I am asking. 18 

 19 
MR. CHADWICK: That is fair. It is hard in the context of a CCAA 20 

to get leave. 21 
 22 
THE COURT: Yes. 23 
 24 
MR. CHADWICK: But in the context of this discretion, you know, 25 

when you look at in total and it is, in our view, a reviewable error, it is a mistake 26 
exercising that discretion. This -- he made those mistakes based on a number of 27 
principles of law. In fact, by saying that he can't actually -- can't adjourn this matter 28 
without hearing the merits of the application is an error in law. And there is a number of 29 
aspects where he makes the decision about the adjournment based on the error of taking 30 
assumptions and not on the facts. 31 

 32 
 So I think it is broader than discretion. I think this is a fundamental and issue and if this 33 

case stands without the Court of Appeal looking at it, both from a procedural fairness and 34 
an overall fairness, this will be bad law that will be supported across the country in CCAA 35 
cases. 36 

 37 
THE COURT: Okay.  38 
 39 
MR. CHADWICK: And he looked at this as all or nothing on 40 

liquidity, which was a major mistake again in exercising his discretion. He felt that -- and 41 
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there's a number of comments when you looked at that, at one point he said there are two 1 
competing objectives, one is the actually being fair, procedural fairness and the second 2 
one is liquidity and he'd made a determination that liquidity kind of was a competing 3 
objective and that is actually not correct law. Those are not competing objectives. 4 
Procedural fairness and reviewing things as fair and reasonable is a paramount right and 5 
liquidity has to be managed with those paramount rights and that is strong law across this 6 
Court and across the country, you cannot just trample on the rights of secured creditors or 7 
anybody that's a pre-filing creditor based solely on liquidity. 8 

 9 
 Every CCAA case typically has a challenge on liquidity. That doesn't mean that that 10 

governs and those rights supersede the rights of stakeholders. And again --  11 
 12 
THE COURT: But what does he do in the absence of evidence, 13 

so help me understand this, what does he do in the absence of evidence that there is any 14 
interim lender been identified who will provide the interim financing you are talking 15 
about subject to another hearing? 16 

 17 
MR. CHADWICK: Well, two things -- sorry I thought you were 18 

finished. 19 
 20 
THE COURT: So just help me understand that because I think 21 

the all or nothing aspect of this was partly tied to the problem that there was sort of 22 
limited options, I guess. Help me understand, in your materials, you talk about their 23 
options, there could have been an interim order, the terms could have been there to both 24 
secure the liquidity financing required and deal with the loan proposal, if you will, that 25 
was on the table. Help me understand that.  26 

 27 
MR. CHADWICK: So, there is two aspects. One, there was enough 28 

liquidity on its own until January and again, a huge part of this case, it's not just about 29 
priming, it's the quantum. There was --  30 

 31 
THE COURT: Okay.  32 
 33 
MR. CHADWICK: -- in excess of $65 million that has been 34 

earmarked in the cash flows for capital expenditure, long terms capital expenditures. So, 35 
even without reducing the capital expenditures, we're not lights on money, 'cause the law 36 
is pretty clear, there probably would have been sufficient time on its own to be able to 37 
hear this on a fairer schedule. 38 

 39 
 The second aspect is paragraph 58. This is not the first time that an issue comes before 40 

the Court, like Tecora, where they needed resources and on an interim basis, what you 41 
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typically see is you approve a DIP which happens on day 1 of a filing man times on an 1 
interim basis, those advances on an interim basis are protected pursuant to paragraph 58 2 
of the Order and those limited monies are advanced to the company and the issues are 3 
then determined by the Court. 4 

 5 
 And so that happens all the time. Most DIPs actually are approved on an interim basis on 6 

day 1. In the US, as I said earlier, most DIPs are approved on day 1 cause they don't have 7 
-- and then there is a 21-day before that DIP becomes final to allow people to advance 8 
those issues. And so this is not the first time that a Court has heard this or dealt with this 9 
and in our experience and in our respectful submission, an experienced Justice like 10 
Justice Romaine or Chief Justice Morawetz would've addressed this issue right on and 11 
would've been on a balanced spot. 12 

 13 
 And that's what happened with Justice Kimmel in Tecora. Those interim advances were 14 

protected, in fact, in Tecora the fee for advancing those funds until the DIP was actually 15 
finally determined. He did this all or nothing.  16 

 17 
 Let me keep going to a couple of things and I am mindful of the time. I said to you earlier 18 

that he confused the DIP process, selection process, with analyzing the DIP materials and 19 
I talked about the two competing objectives of procedural fairness and approving the 20 
DIP. What he does not do, is focus on the other issues outside of the priming, the size of 21 
the DIP or the added risk to Macquarie. 22 

 23 
 Having someone come in and come $70 million ahead of you, it's very clear that adds 24 

risk to Macquarie, that's why ever secured creditor across this country has restrictions on 25 
anybody priming them in a contractual basis, like Macquarie had. So, on its own, the 26 
quantum of the DIP and the priming of the DIP and the use of those proceeds was a 27 
material issue, 175 percent of that DIP which is extraordinary priming DIP and there's 28 
more risk to them. He never even accepted the fact that that's more risk. 29 

 30 
 He made a determination, a value determination based on untested evidence and he says 31 

in his decision which is very strong based on untested evidence, he says, Canacol has 32 
sufficient assets to satisfy all priming charges and the Macquarie loan. Accepts as best 33 
evidence the reserve value in the Company's December 8th affidavit was late filed and 34 
withheld. So untested affidavit -- he actually goes further and says, I'm guaranteeing that 35 
Macquarie and the priming charges, there was enough assets to cover that off and that is 36 
not supported by the evidence. 37 

 38 
 And he goes further and says based on the book value or the proxy value of the current 39 

bond price we had put forward, it adequately covers Macquarie's position. Not -- these 40 
are -- these are statements of -- definitive statements, almost as if there is a guarantee 41 
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coming from the Court. And that is not the issue. You have to balance those issues. There 1 
is material risk by $70 million coming out of Macquarie. The Company is in CCAA. The 2 
book value or the reserves are not the only telling sign. In fact, if the company was so 3 
valuable, why did they not finance out or pay out Macquarie with another loan and avoid 4 
a CCAA filing? So they didn't and they were at a spot where they needed the protection of 5 
the Court and the protection of the Court comes with its balances, comes with the benefits 6 
and the burdens of CCAA. You don't get to just prime a secured creditor on evidence that 7 
is not tested and not having the ability to respond, especially on valuation. Valuation, for 8 
him to make those statements, is beyond the scope of the evidence that supports it.  9 

 10 
 The other statement which is very concerning that the Court of Appeal --  11 
 12 
THE COURT: Sorry, I just want to stop you there.  13 
 14 
MR. CHADWICK: Sure. 15 
 16 
THE COURT: Beyond the scope of the evidence that supports 17 

it, by that you mean that evidence was filed late and was not tested. 18 
 19 
MR. CHADWICK: And we didn't have reply, we didn't have cross-20 

examine, if any, and reply. 21 
 22 
THE COURT: It is not that there was no evidence? 23 
 24 
MR. CHADWICK: Right, that is correct. 25 
 26 
THE COURT: Yes, okay. Thank you.  27 
 28 
MR. CHADWICK: It was filed contrary to the litigation protocol 29 

but leave that aside.  30 
 31 
 The other statement that he makes is he determines that Macquarie does not nothing extra 32 

to promote Canacol's reorganisation efforts, means that it can and should occupy a 33 
second position in the CCAA proceedings. That is not right at law and not right on facts. 34 
Most people that are in a CCAA are there because there is a stay and they're pre-filing 35 
creditors. They are a significant affected stakeholder. Just because they don't put the DIP 36 
forward does not mean that they can and should be pushed to a second position. That's 37 
not the test on approving a DIP. 38 

 39 
 And he failed to address the statutory test 11.2(4) of the CCAA on what constituted 40 

material prejudice. He did not rely on any cases, did not make a determination about the 41 
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size and the supporting of the DIP. And in Justice Kimmel's decision Tacora, one of the 1 
factors that she determined was I am preferring the DIP that the company selected on the 2 
basis that it is smaller and will not harm people as much as this DIP. And so the size of 3 
the DIP is an ultimate and key factor for people.  4 

 5 
 The law is very strong, it's only lights on money and has $70 million of capital 6 

expenditures that are coming from an unsecured creditor group that want to see the long-7 
term value of the business, to prime an existing secured creditor, was a fundamental 8 
mistake. And more so when you read that decision he makes assumptions not supported 9 
by the evidence. He, at one point said, Macquarie seeks to be paid out right away and be 10 
done with Canacol. That is not in the evidence. That was in our submissions, aggressive 11 
comments from counsel trying to get the DIP through. We are a secured creditor, we did 12 
not want to be primed by the quantum and size of this and we raised these issues before 13 
the Court. 14 

 15 
 He went further to say -- he concluded there was a desire to delay so that Canacol can be 16 

brought to the brink -- so that Canacol, the Monitor and the senior lenders will not change 17 
their mind about having the DIP fund going second, in first or paying Macquarie out. We 18 
recognise in CCAA that we can't be paid out. We are stayed, but that doesn't take away 19 
from the fact that we have issues as it relates to the quantum. 20 

 21 
 And at one point, which my friends like to use in the material, which is not supported by 22 

any evidence from the Company, is that Macquarie seeks to act like a "spanner in the 23 
works" and hope that it will get paid out first. That is not the case and based on our 24 
submissions today, we believe that there are legal issues that are key issues here. One 25 
comment you made earliest was, he made an assumption that there is no better way, the 26 
DIP is the only viable proposal and that is not the case.  27 

 28 
 Because when you're sitting as a CCAA Judge, you have to look at the entire package and 29 

just because it's the only proposal that there's, if that said you know what the CCAA court 30 
can only sit on Mondays and that's a term of the DIP proposal, the Court has got to be 31 
satisfied with the terms of the DIP proposal, how it's fair to the existing stakeholders. But 32 
he went on the assumption that there was no other viable proposal, that you have to take 33 
that proposal and the risk of adjourning the application or not taking the proposal could 34 
frustrate the objective of the CCAA, which again is an error by the Justice. 35 

 36 
 As you know, and you deal with this a lot, we have to balance the interests of the parties 37 

and I'm just going to speak now to areas of the law and then address the four-prong test 38 
as part of this. There is a lot of Judges that talk about real time litigation decisions on the 39 
fly, but that does not override due process, respect for the interests of stakeholders and a 40 
key consideration that justice must be seen to be done. 41 
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 1 
 Our clients are an international bank institution. They rely on Canada having fair hearings 2 

and bringing things forward. It is hard to explain that we didn't get that fair hearing and 3 
this is the main proceeding and the US court and the Columbia court, rely on this court in 4 
Canada to ensure that there is a procedural fairness. They don't go behind the main 5 
proceeding and so they're relying on this court in making their determinations that the 6 
people had a fair hearing on these issues and that justice was properly served. And so this 7 
is the court, this is what the Court of Appeal, in my respectful submission, should take a 8 
look at in the context of this case. 9 

 10 
 Let me just deal with the test and the four-prong test briefly and I know you know the test 11 

better than any counsel on this call, so I'm just going to try to apply the facts to assist you 12 
in seeing why on this leave or permission to appeal, we meet the test. I won't go through 13 
the law, but this is significant to the practice.  14 

 15 
 DIPs have a significant impact on CCAA proceedings and a significant issue in 16 

insolvency, in general. Almost every CCAA case has a DIP. There is an issue of 17 
procedural fairness on a priming DIP and there are limited cases in Canada where they've 18 
been opposed and there are limited Court of Appeal decisions in connection with priming 19 
DIPs. There was one in Ontario many years ago, called Crystallex where there was a 20 
fight over the scope of that DIP, leave was granted. There are very limited cases and we 21 
believe that if this case stands on the terms it exists today, this is an outlier based on legal 22 
determination and facts and this case will be quoted across the country as to the test to be 23 
able to prime someone, but on procedural and substantive issues. 24 

 25 
 And we believe that the Court of Appeal, it is important to the practice, it should be 26 

looked with the proper light and the issues are very limited and DIPs come over --  27 
 28 
THE COURT: But, Mr. Chadwick, let me just stop you there. I 29 

hear what you are saying, but again they are so factually driven, these are exercises of 30 
broad discretion based on the particular facts of the case. So, I am not sure that 31 
precedential value that you are asserting is really there, is it? Are you overstating a bit 32 
there? 33 

 34 
MR. CHADWICK: Well, with respect, I would disagree. I do 35 

believe the DIP and the law -- first of all there's a statutory test, right? So it's not just 36 
discretion. There's a statutory test that is in CCAA, 11.2(4) and then second of all, DIPs 37 
are legal determinations, how do you balance the people's rights? They're not all driven 38 
off facts. DIPS are how they potentially control a case. The facts, you know the interest 39 
rates, the terms, those are facts. But what DIPs are, are really the context of shaping the 40 
case and the terms and the scope and the quantum of those are legal principles, not 41 



17 
 

factual things.  1 
 2 
 And so there is DIPs that are fundamental, that haven't been determined and most times 3 

they're not opposed because people come to a reasonable balance. In our submissions, the 4 
unsecured noteholders that are junior to this, took -- wanted to try this on, they could've 5 
gone junior, they decided why not try this on and see where we get to, right? They have 6 
an interest in this Company succeeding beyond the DIP and beyond the Court.  7 

 8 
 And so I think this is significant to the practice, it does come up all the time and there is 9 

very limited Court of Appeal on this.  10 
 11 
THE COURT: Okay.  12 
 13 
MR. CHADWICK: The quantum and the size of the DIP and the 14 

use of those are material issues. So it's not just limited to the priority. If you look at the 15 
cash flows, there's about $67 million that have been earmarked for capital expenditures 16 
and very little of that has been paid to date. If we are successful on the appeal the 17 
quantum of that capital expenditure that go into the long-term benefit of the company 18 
versus a short-term benefit, are a key issue why this is significant to the proceeding.  19 

 20 
 So, we recognise that under 58 the monies that have gone get the benefit of that priority, 21 

but what it doesn't get is if we're successful on appeal we maybe be able to deal with the 22 
quantum of the DIP, the fees, the structure and a couple of those issues that Justice Mah 23 
overlooked as part of this and those are fundamental. And the scope and quantum of 24 
those long-term capital expenditures are material and backed, as part of that.  25 

 26 
 The appeal is prima facie meritorious. There's procedural fairness. There's substantive 27 

prejudice. There's the test of what is material, a legal test of whether it is material 28 
prejudice. And, in fact, when you look at his -- the transcript before -- on the hearing, he 29 
almost got there. He was very, very concerned, he was very concerned and he's put out a 30 
proposal, he knew that this wasn't fair, this wasn't the best record and he should've 31 
adjourned it and there is, as I said, I've walked through ten issues of why we believe that 32 
there are significant issues here that need to be corrected. 33 

 34 
 This will not hinder the progress of the CCAA proceedings. This is not like Canadian 35 

Airlines and Justice Paperny's decision. This company has liquidity, will have liquidity, 36 
it's go the benefit of the stay. There is a sales process that is running. There are -- that is 37 
not being interrupted in the context of that. We fully support a sales process being run 38 
efficiently to try to be able to see if there is a solution here. This is not a scenario where it 39 
is going to hinder the process. It has liquidity, sales process approved, there are no other -40 
- this motion is not holding up anything in the CCAA, there's no motion scheduled that is 41 
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-- this has to be determined as a final basis. This is a scenario --  1 
 2 
THE COURT: Sorry, your friends say granting permission to 3 

appeal here will inject uncertainty and stand in the way of, I guess, further advances and 4 
interfere with that sales process. You say, No, not at all, they have got the money that 5 
they need until such time as the appeal can be heard and the sale process can carry on. 6 
What about the uncertainty concern? 7 

 8 
MR. CHADWICK: Without -- I mean CCAA is uncertain. 9 
 10 
THE COURT: Right. 11 
 12 
MR. CHADWICK: But the company is on a path where they now 13 

have a sales process that's approved. They have hired an advisor to go and knock on the 14 
doors of people. So that process is going to be part of that. If you look at the cash flow, 15 
there's minimum -- all through the cash flows of $13 million. There is lots of extra cash 16 
that is there, that is a DIP term sheet. And to the extent that the Company needs interim 17 
advances those are protected by paragraph 58 of the Order and to the extent the Company 18 
has any concerns, they can come back and ask that lender or another lender to come in 19 
and provide additional things.  20 

 21 
 The law can't be shaped by the sky is falling, there is no liquidity, the rights of parties 22 

have to be dealt with and this is not the first case where a CCAA matter goes to the Court 23 
of Appeal and things are managed in the context of this.  24 

 25 
THE COURT: But I think is that not precisely where your 26 

friends raise the mootness issue? That for the money advanced now there is a sales 27 
process to by the time this is heard the issues you are speaking of are academic, so help 28 
me understand your position on mootness. 29 

 30 
MR. CHADWICK: Yeah so mootness, I've addressed this issue on 31 

mootness in the one sense, it's not all or nothing, there is protection, these issues can be 32 
determined. There are in CCAA time is not certain, whether people are going to come and 33 
buy assets, invest in these assets we don't know. What we do know is over the next 3 34 
months there's probably $50 million of capital expenditures. And so those have -- are part 35 
of the DIP and they've been authorised to be approved and we don't have control over 36 
that. So, we have $50 million potentially that could come -- go into capital expenditures 37 
that we may never see the benefit of.  38 

 39 
 They're running a sales process, but a sales process that requires a third-party to come in, 40 

it requires potential due diligence, it requires them to get approved by the Court so that 41 
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may take some time. The appeal, if we have leave and we go and have an appeal, that's 1 
not going to interfere with that. That is going to run parallel. Macquarie is not opposing 2 
and sought leave to appeal on the sales process, we want the sales process to continue. 3 
We're supportive of that route. But we're not supportive of the DIP route, trampling our 4 
rights in the context of these key issues. 5 

 6 
 And it is not moot. My friend never references the fact that they do have the provisional 7 

execution paragraph 58. If they decide not to lend, which they have a right, if it's a 8 
default under that agreement, the Company has the benefit of those proceeds today and if 9 
they need more cash, they can come back before the Court on other sources with the 10 
benefit of time. 11 

 12 
 Again, that DIP agreement has a minimum liquidity level of $13 million. This company 13 

has access to capital. Macquarie is a secured creditor. We're happy to  make sure that 14 
there's a conversation so that we can get through the sales process. That's what economic 15 
parties do, they balance these issues and we can't use the leverage of the DIP lender.  16 

 17 
 And what most CCAA Judges across this country say, is that DIPs are not intended to 18 

control restructuring or take away the rights of creditors or limit the powers of the Court. 19 
It's a -- it's a -- it's supposed to be a status quo, give the Company breathing room, but the 20 
rights and obligations of affected stakeholders are paramount to be determined. 21 

 22 
 And we think based on the leave to appeal, based on the evidence, based on the errors 23 

and based on the materials that are before us, we think that this does get -- meet the test 24 
for leave to appeal and we believe that it will meet those four factor tests. 25 

 26 
 Subject to your comments, I'm mindful of my time and leaving a few minutes for reply, I 27 

want to make sure I've addressed any of your questions.  28 
 29 
THE COURT: Thank you. Mr. Chadwick, I do have one more 30 

question --  31 
 32 
MR. CHADWICK: Sure. 33 
 34 
THE COURT: -- on this capital expenditures point.  35 
 36 
MR. CHADWICK: Yes. 37 
 38 
THE COURT: Correct me if I am wrong and I have over the 39 

weekend consumed quite a bit of material here so maybe I am missing something, but did 40 
I see something in these materials that the nature of the Company's business required the 41 
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capital expenditures in order to continue to meet the requirements of the Columbia 1 
electricity grid. So you are taking it -- I think what you are saying to me is, look the 2 
capital expenditures are not a sort of keep the lights on spend. But did I see something in 3 
the materials that, in fact, those expenditures may be part of keeping the lights on here? 4 
Can you help me? 5 

 6 
MR. CHADWICK: Yeah so that's open for debate. There are some -7 

- in his decision and some stuff in the materials that talk about capital expenditures and 8 
every company has to make capital expenditures especially in this industry. 9 

 10 
THE COURT: Right. 11 
 12 
MR. CHADWICK: It is really the timing and the quantum of those 13 

capital expenditures that had to be tested. This Company has, in their cash flow $67 14 
million in their cash flows of capital expenditures. Could some of those expenditures be 15 
delayed to see if there is a going concern buyer? Can some of those capital expenditures 16 
be limited or reduced? That's where we should have the benefit of cross-examining the 17 
Company and getting the evidence before the Court so the Judge can make those proper 18 
determinations. 19 

 20 
 We were very limited on being able to make those arguments based on the evidence 21 

before the Court and so there are general statements, that we need capital expenditures. 22 
And so that's why, in the context of scope of DIPs, the value of those DIPs, like in the 23 
Tecora Resources, that they are properly tested. 24 

 25 
 And we do believe that this is well beyond lights on money. 26 
 27 
THE COURT: Okay. So one other -- well I have a couple of 28 

other questions before I go and hear from your friends. 29 
 30 
 What do you say about Justice Mah's comment and your friend's argument that as to the 31 

valuation arguments, that your client was making at the time, that there was some attempt 32 
to relitigate what had been considered by Justice Bourque, I think it was, who issued I 33 
think it was November 26th -- the November 26th order? 34 

 35 
MR. CHADWICK: Yes. 36 
 37 
THE COURT: There is this question about whether some of 38 

the valuation arguments had been considered and decided. 39 
 40 
MR. CHADWICK: Yes, so actually, Justice Kirker, that was 41 
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actually on my list of number 11 of the errors that Justice Mah made, I decided to keep 1 
my list to ten. But that was an error by him, as well, because at that point in time, he was 2 
just dealing with the charges, the administrative charges and it wasn't dealing with the 3 
evidence that was on the issue.  4 

 5 
 We didn't file any evidence at that time and the evidence filed by the Company was very 6 

limited 'cause they were just dealing with the charge. The main event on valuation was 7 
this issue and so by him saying that we re-litigated that issue, that is just actually wrong. 8 
We set a schedule to deal with the DIP. We set the information to deal with the materials. 9 

 10 
 And with respect, I think from a CCAA Judge to make that comment, they would not 11 

have made that comment, you raise those kind of issues where there's no evidence. It's 12 
not as material, because those charges are for administration for those obligations to be 13 
paid. We are talking about a $70 million priming DIP and it's not a re-litigation of that 14 
issue. 15 

 16 
THE COURT: Okay. So valuation for the purposes of the 17 

admin charges is one thing, valuation for the purposes of this DIP is quite another, is 18 
what you are saying? 19 

 20 
MR. CHADWICK: Yeah, we didn't find any materials or evidence 21 

on that issue, we didn't re-litigate that issue. 22 
 23 
THE COURT: Okay. Final question. This Court can, if it 24 

grants leave, do so on conditions. You have made the argument that there are conditions 25 
that could be put in place here, what are you proposing in terms of trying to ensure that 26 
required interim financing is not interrupted by virtue of an appeal? 27 

 28 
MR. CHADWICK: So, a couple of things. First of all, we're 29 

prepared to move very, very quickly on the appeal. We've been -- obviously been 30 
preparing for leave to appeal, we don't repeat the issue, but we can move very quickly. 31 
We actually wanted to move quicker on the leave to appeal, but my friends could not 32 
accommodate a date earlier. We were looking to appear the middle of -- end of January, 33 
beginning of February and my friends did not -- could not accommodate that schedule. 34 

 35 
 So, from a timing point of view, we will move very quickly. On the issue of those 36 

advances, paragraph 58 of that Order does protect those advances. So we're not appealing 37 
that issue. The advances that come in should be protected. The scope that we are 38 
appealing is the nature of the DIP, the future advances, you know, the fee, the quantum, 39 
all of those issues that are not moot and that are relevant on a go-forward basis. 40 

 41 
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 And if there are any other conditions to ensure there is stability, we are supportive of that. 1 

We are not seeking to appeal the SISP order, we want the SISP to proceed and to be 2 
governed by the Order of the Court.  3 

 4 
 And to the extent that there is additional capital that this DIP lender is now prepared to 5 

provide, which they have a discretion under the DIP loan, we're prepared to engage with 6 
the company on a proper resolution. We want to see a result. We want to move quickly. 7 
We're not looking to be paid back, we're looking for our rights to be balanced. 8 

 9 
 Thank you.  10 
 11 
THE COURT: For the sake of this argument, what if the appeal 12 

cannot be heard within the next 3 months, when you say there is another $50 million 13 
advance for capital expenditures to be made that your client has an issue with? How does 14 
that get navigated? 15 

 16 
MR. CHADWICK: There's lots of uncertainty as to the timing of 17 

completing manners, whether those CapEx get spent in the short term and so those cash 18 
flows move all around, there is a possibility that maybe the DIP lender doesn't want to 19 
see that capital expenditures go in, 'cause that is real dollars. So, if this appeal cannot be 20 
heard for a number of months, there still is a benefit for these issues to be determined and 21 
we'll work with the Company to address those issues.  22 

 23 
 We're not a cog in the wheel here, we are a financial institution that have significant legal 24 

disputes on this issue and we think we can manage around the Court of Appeal schedule.  25 
 26 
THE COURT: Okay. Thank you. All right. Thank you for your 27 

submissions and answering all my questions. 28 
 29 
MR. CHADWICK: Thank you. I will reserve a couple of comments 30 

for reply and try to be efficient. 31 
 32 
THE COURT: Fair enough. Thank you.  33 
 34 
MR. CHADWICK: Thank you, Justice. 35 
 36 
THE COURT: Thank you. I am just finishing my note here. 37 

Okay. So, Mr. Prophet, I think it is over to you next, is it? 38 
 39 
MR. PROPHET: Thank you, Justice, yes, I think it is. 40 
 41 
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Submissions by Mr. Prophet 1 
 2 
MR. PROPHET: Can you still hear and see me properly? 3 
 4 
THE COURT: I can. Thank you.  5 
 6 
MR. PROPHET: Very good. On the responding side of this 7 

permission to appeal application, there are as you will have noted from the materials, 8 
three parties will be making submissions. 9 

 10 
 I will be doing so on behalf on Canacol Group. Mr. Oliver will be doing so on behalf of 11 

the DIP lenders and Ms. Meyer will be doing so on behalf of the Monitor, KPMG. And 12 
we've agreed to split our time, the 60 minutes have been allowed, approximately 25 13 
minutes to me, approximately 15 minutes to Mr. Oliver --  14 

 15 
THE COURT: Sorry, Mr. Prophet you are cutting in and out a 16 

little bit. Just a minute. 17 
 18 
MR. PROPHET: Is that better? I can change the method of my 19 

audio microphone would that help? 20 
 21 
THE COURT: Yes, why do you not try, just because you are 22 

cutting in and out and I want to make sure I can hear you properly. Thank you.  23 
 24 
MR. PROPHET: One moment.  25 
 26 
THE COURT: I am just going to increase my volume too . 27 
 28 
MR. PROPHET: Right is that better? 29 
 30 
THE COURT: Yes, that is quite a bit better from my 31 

perspective. Thank you.  32 
 33 
MR. PROPHET: Very good, apologies -- sorry Justice, apologies 34 

for the poor audio to begin with. 35 
 36 
 In any event, we on the respondents' side have decided to allocate the time, 25 minutes 37 

approximately to me, 15 minutes to Mr. Oliver speaking on behalf of the DIP lenders and 38 
20 minutes on behalf of Ms. Meyer, speaking on behalf of the Monitor.  39 

 40 
 We've also agreed to allocate subject matter. I will be primarily addressing the two basic 41 
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things. That is the approach to the decision made here that this Court should be taking on 1 
a permission to appeal application and I will also address the proper exercise of discretion 2 
that Justice Mah made when he made the two decisions that are (INDISCERNIBLE). 3 

 4 
 Mr. Oliver will be speaking to mootness and Ms. Meyer will be correcting what we say, 5 

on the respondents' side are material factual mis-statements given the evidence actually 6 
before Justice Mah and that counsel for Macquarie has made in their written materials 7 
and repeated to an extent today. So that's the breakdown. 8 

 9 
 Having said that, Ms. Meyer will be addressing matters of factual inaccuracy from the 10 

respondents point of view. There are matters raised in oral submissions that I must, as 11 
Company counsel respond to, before I get into my main submissions. 12 

 13 
 And I think really the principal point I want to make here goes to the invitation you've 14 

heard last from my friend which is Justice Mah did not have to, in effect, make decisions. 15 
This could've been effectively put to the Courts for renegotiation. My friend finished his 16 
submissions in response to a question from you, Your Honour, by saying that different 17 
explorations could be made for either protection for partial funding, different analysis 18 
could be conducted to see what's required in his view for capital expenditures, which are 19 
really operating expenditures for an extractive natural gas business like this one. And 20 
that's what Justice Mah found.  21 

 22 
 I think my friend's submissions on capital expenditures proceed from the point of view 23 

that this is an Ontario company that wants to expand its operations and you're just going 24 
to borrow money to do that and that an insolvency is not the time to be making those 25 
sorts of decision of getting this sort of money in. That's not the case. This is as much like 26 
OpEx as it would be to repair a broken piece of equipment. 27 

 28 
 And there was more than adequate evidence before Justice Mah for that and to that 29 

extent, I'd like to take you to affidavit 3 of Jason Bednar, it's page 146 of the joint 30 
respondents record. My friend kept saying, he repeated this and --  31 

 32 
THE COURT: Sorry, which page? 33 
 34 
MR. PROPHET: It's the overall record number 146, page 11 of 35 

the third Bednar affidavit, tab 3. 36 
 37 
THE COURT: Yes, got it. Thank you.  38 
 39 
MR. PROPHET: That paragraph states in simple, but clear terms 40 

why DIP financing in the immediate term is required. It's required in order to maintain 41 
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the oil and gas productions operations of Canacol. If it doesn't get that financing it will 1 
destroy the prospect of a successful restructuring but also result in material impairment to 2 
the group's ability to sustain and supply gas to the power grid. I'm not going to emphasise 3 
that, but it's true. It's refutable. No one has challenged that evidence. 4 

 5 
 But we are here to protect an enterprise. We are collaterally here to protect the interest of 6 

all stakeholders, that will include Columbians who rely on getting electricity from the 7 
grid that feeds of the natural gas of Canacol Group. But in protecting the enterprise it's 8 
important to look at this evidence and that's what Justice Mah did. It requires DIP 9 
financing in the immediate term to maintain its oil and gas production operations, to 10 
maintain its production, to exploit existing resources.  11 

 12 
 This is an extractive industry. Every day gas comes out of a well and Justice Mah found 13 

that because contrary to my friend's submissions, Justice Mah is 1) a very experienced 14 
insolvency Judge in this jurisdiction and I take some umbrage in my friend suggesting 15 
that somehow Justice Mah is not an experienced insolvency and CCAA Judge. He's the 16 
supervising Judge, as I understand, with Justice Simard of your commercial list and I've 17 
read many decisions by Justice Mah in insolvency matters. To impugn his experience I 18 
think is entirely wrong.  19 

 20 
 But passing on from that, he is a Judge whose intimately familiar with the facts around 21 

natural gas and oil companies and extractive industries as they prevail in this Province 22 
and it is trite to say that when you take gas or oil out of a well reserves decrease and 23 
you're in a game of constantly replacing them. Replacement is not exploration, it's using 24 
what you've already had and found. 25 

 26 
 So, paragraph 50 of the Bednar affidavit solidly backs the capital expenditures that have 27 

been carefully budgeted out to ensure that production is maintained. If production is not 28 
maintained, as Justice Mah found in his decision, then two things happen. One, the value 29 
of the enterprise drops precipitously. We're in a SISP, regular updates will be required by 30 
those bidding into the SISP, concerning how productions has gone. Regular production 31 
reports are being provided. They get put in the data room. That's all just normal course. 32 

 33 
 If monies aren't expended to support production, the value will go down and the SISP 34 

will fail. My friend suggesting that this is some sort of a long-term speculative game is 35 
wrong. My friend suggesting that there's time to let these wells dry out is wrong and the 36 
evidence supports that and Justice Mah's decision was appropriate on that point. 37 

 38 
 So, I think for my friend to say I want to come back and test and poke around at this DIP, 39 

that that is a specious argument not based on the reality of this company. The other 40 
problem with my friend's suggestion that he left you with, which is that, well let's just 41 
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explore and see what will happen, there is one reality here and it's entirely different than 1 
the reality in Tacora Resources, that is that there is one DIP, there isn't an alternative. 2 
Macquarie had, as is noted in the materials, two cracks and failed to put up a compliant 3 
DIP or even a committed DIP. There isn't another alternative. In Tacora we had dueling 4 
DIPs, competing DIPs. In Crystallex we had dueling DIPs, competing DIPs. 5 

 6 
 If you don't have an alternative, it is completely inaccurate to suggest that throwing up 7 

your hands and saying, Well, let's see what else will develop, is a viable strategy for a 8 
company that needs stability. That is an invitation for the worst sort of run on the bank by 9 
suppliers who are currently supplying the Company's critical needs, that is an invitation 10 
for failure of the Company and an erosion of the Company's productive abilities and its 11 
value.  12 

 13 
 I'm not even going to our Columbian consumers, 'cause my friend thinks that is some sort 14 

of a doomsday scenario that we've cooked up, it isn't, it's real. But I have -- I mean 15 
merely to address the enterprise problem that will be raised immediately by my friend. To 16 
go on, he says, well I'm sure, I'm paraphrasing, I'm sure that the existing DIP lenders will 17 
advance on the basis of paragraph 58 of the SARIO order which protects their advances 18 
up to the point -- any point in time, once the advance is made.  Well, that's actually 19 
simplistic and wrong.   20 

 21 
 The DIP commitment letter -- and remember this Justice, I probably don't have to tell you 22 

to remember, I'm sure you remember far more than I do, but the DIP commitment letter 23 
and I can take you to it, it's an exhibit to the Bednar affidavit 3, that DIP commitment 24 
letter has a event of default and a condition precedent that the restructuring orders, 25 
including in particular the DIP order be in full force and effect and that any restructuring 26 
order as defined, be acceptable to the DIP lender. Those are not unusual provisions.  27 

 28 
 My friend made a lot of comments about what's usual and what's unusual but having an -- 29 

and I'm not going to do that because I think it's wrong, I think if you want to say what the 30 
law says or what the facts said and I note my friend didn't spend a lot of time speaking 31 
about what the law said or actually going to the evidence. I'm going to go to some 32 
evidence. But I think what I can absolutely say is that this DIP commitment letter 33 
requiring orders that affect the interest of the DIP lender to be acceptable to the DIP 34 
lender as a condition precedent and indeed it they're not, it's an event of default, that is a 35 
normal provision in a risk based DIP loan and we do see those all the time. 36 

 37 
 So,  the idea that continued necessary advances will be made if somehow permission to 38 

appeal is granted, that is a restructuring order, the idea that that will continue or that an 39 
event of default won't be called on the only DIP we have is hopeful at best and fantastic 40 
at worst. 41 
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 1 
 And saying that the DIP lender can rely on paragraph 58, maybe they can, maybe they 2 

can't, I think they probably can, that doesn't matter. They're not compelled to. They have 3 
a contract. That contract not only was approved, it was signed. It was signed by my 4 
clients after a proper DIP process.  5 

 6 
 So, all of the things my friend suggests are easy things to say for a single creditor 7 

standing in first place, otherwise standing in first place, because they're not in jeopardy if 8 
production diminishes, if an event of default occurs under the DIP loan agreement. If a 9 
condition precedent to the next vital advance isn't met, well my friend may not be hurt 10 
because maybe he'll be able to sell an oil -- a gas well for $40 million. But I can tell that 11 
every other stakeholder will be hurt. If that's what's left, then that will be a massive 12 
problem for the generality of the stakeholders. 13 

 14 
 I want to take you to another point. What you heard from my friend about discretion was 15 

a statement that somehow this was unreasonable and that intervention was necessary and 16 
therefore he had a good prima facie case on the merits. And woven into that was his 17 
statement somehow in answer, I think to one of your questions, that the decision about 18 
whether a DIP and a DIP charge should be approved was not inherently a discretionary 19 
one, but a legal one and therefore it should be given less deference. At best, it's a question 20 
of mixed fact and law from his point of view. I think it's more accurately characterised as 21 
just the sort of discretion that a CCAA Judge would (INDISCERNIBLE).43321* 22 

 23 
 And there's nothing to be drawn from the idea that there's no Judge seized of this matter. 24 

As I understand it, that's not as common in this Province. What is to be gleaned is that 25 
this is a Judge, experienced in insolvency making difficult decisions and balancing 26 
matters and those sorts of functions for a judicial officer are entitled to deference. And in 27 
the Canada North case, which you'll find in my factum, you see just that commentary 28 
when a DIP loan is challenged by what was a pre-filing superior creditor. In Canada 29 
North it was CRA for source deductions, but nothing turns on that and so, if I can take 30 
you to my factum, I have it extracted here the Canada North case and I should say my 31 
memorandum, I'm going to do my best on non-Ontario references, but if you go page 4 of 32 
my memorandum, you'll see the Canada North case footnoted there at footnote 20 and it's 33 
got a hyperlink and we can follow that link. It's high level Supreme Court of Canada 34 
guidance to how appellants (INDISCERNIBLE) --  35 

 36 
THE COURT: Sorry, I am just going not stop you because the 37 

hyperlink is not working, so let me just open the case and tell me -- I have got the case 38 
open now, where -- what paragraph? 39 

 40 
MR. PROPHET: I'm at paragraph -- paragraph 31 of the CanLII 41 
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version of this case.  1 
 2 
THE COURT: Thank you.  3 
 4 
MR. PROPHET: I'm sorry Justice, the hyperlink should -- we've 5 

tested and tested them. 6 
 7 
THE COURT: That is okay. 8 
 9 
MR. PROPHET: So, again this is a case about a DIP loan that 10 

was ultimately approved in priority to source deduction arrears which are the very best of 11 
those position security interests that you can have in this country, over the objections of 12 
CRA. And paragraph 31 I think is instructive for many reasons, but it's a paragraph that is 13 
articulated by the Supreme Court in the context of determining what is the nature of the 14 
exercise of granting DIP charge priority by a supervising Judge in a CCAA.   15 

 16 
 And it's clear that the Court is approaching it as a discretionary decision which it is. As I 17 

say, at its highest, it's mixed fact and law with no extricable question of law, I say it's 18 
maybe more like just the sort of discretion that section 11 grants under the CCAA and it's 19 
discussed here. If you look at paragraph 31 of this decision, it begins with: 20 

 21 
It is therefore clear that, in general, courts supervising a CCAA 22 
reorganization have the authority to order super-priority charges to 23 
facilitate the restructuring process.  24 
 25 

 And you'll see that in 11.2(2) of the relevant section:  26 
 27 

The court may order the security charge rank and priority over the 28 
claim of any secured creditor. 29 
 30 

 There is nothing on precedent about priming. It's right in the statute. Priming anyone, 31 
including Her Majesty with the best security you can get in the country. 32 

 33 
 But paragraph 31 of Canada North goes onto say in considering this discretionary 34 

decisionmaking function, I'm in the middle of the paragraph: 35 
 36 

Courts have been particularly cautious when interpreting security 37 
interests so as to ensure that the CCAA’s important purpose can be 38 
fulfilled.  39 
 40 

 That's another commentary about how the discretion is used to fulfill the objectives for 41 
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the benefit of the community interest, not for one creditor. And this passage finishes and 1 
this is, I think an important thematic rationale for the priming that was permitted here 2 
with the following second last sentence: 3 

 4 
It is important to keep in mind that CCAA proceedings operate for 5 
the benefit of the creditors as a group and not for the benefit of a 6 
single creditor. 7 
 8 

 Reading disjunctively: 9 
 10 

… we cannot countenance the possibility that Parliament intended to 11 
create a security interest that would limit or eliminate the prospect of 12 
reorganization … 13 
 14 

 That's of course talking about the source deduction being trusts and liens, but the same 15 
principles apply here. We cannot countenance the possibility that you can't prime and you 16 
can't prime in this circumstance. 17 

 18 
 I want to move to liquidity now. My friend speculates a lot about liquidity but the record 19 

is extremely clean on liquidity and this is what Justice Mah had before him. And it 20 
appears that I maybe 40 minutes in, so I may need to speed up. 21 

 22 
THE COURT: No, it is okay. I want to make sure I understand 23 

everybody's positions. 24 
 25 
MR. PROPHET: I want to go to liquidity. So I'd like to take you 26 

back to the joint responding record. My friend somehow says that liquidity was never 27 
(INDISCERNIBLE) or manufactured. That's completely wrong and it's demonstrated by 28 
Appendix F to the Second Report, when Justice Mah found in the week of January 10th 29 
or by January 10th, liquidity was exhausted, it's entirely demonstrated if you back out the 30 
$15 million advance that was anticipated to be made at the time of that cash flow. We can 31 
go to that if you like, Your Honour, but -- sorry Justice, but I would commend you to 32 
those weeks of leading -- I think it's the week of January 10th and the week of January 33 
17th, you'll see if you back the $15 million out, forgetting about -- right out -- quite 34 
whether that's a good way to proceed is I think clearly, clearly isn't. 35 

 36 
 Running out of money for a large enterprise like this, coming close is perilous, given 37 

variance. But to go further on liquidity, to illustrate how firmly founded Justice Mah is 38 
and was in his exercise of discretion, you'll see at tab 15 of the joint responding record, 39 
the Third Report of the Monitor, filed in support of the SISP order which was made on 40 
the strength of the Monitor's Reports, but also on the other evidence before the Court, that 41 
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Order has now been recognised in Columbia, as I should add has the DIP order. Sorry I 1 
mis-spoke. The SISP Order is up for recognition in Columbia, the DIP approval order of 2 
Justice Mah of December 11th, has now been fully recognised as of February 6th and 3 
February 9th in Columbia. 4 

 5 
 So many of the concerns trumped up by my friends when they were before Justice Mah 6 

with respect to these terrible effect on international insolvency have been proven entirely 7 
wrong and Justice Mah has been proven entirely correct. But if we go back to the Third 8 
Report filed in connection with the SISP motion if you go to Appendix E and again the 9 
print is small so we're not going to stop and look at it, I would though, commend you to a 10 
review of that cash flow. That's the long-term cash flow and you'll see that there's a $30 11 
million DIP advance that's scheduled to be obtained in the week of the 14th of February. 12 
The Company didn't get the approval of the DIP recognition until the 6th and 9th of 13 
February in Columbia which was a pre-condition on the Company of working on 14 
satisfying the conditions precedent for this advance.  15 

 16 
 But if you back the $30 million advance out the Company is once again in dire financial 17 

circumstances this month. This isn't made up. This is what Justice Mah had in front of 18 
him. This isn't the Monitor, this Court's eyes, ears and nose being hoodwinked or going 19 
along with something. This is the result of a lot of work. For my friend to say he can 20 
undo everything when none of this is evidence is just wrong. 21 

 22 
 All of this is where the Company is at. This, of course, was not before Justice Mah 23 

because it post-dates it, but it's important for this Court now to know that the liquidity 24 
crisis is real and it is present and it is continuing and the DIP lending required. And that's 25 
what Justice Mah found.  26 

 27 
 I want to move now before I get to the test, I want to move to a few other comments that 28 

as Company counsel, I need to reply to or respond to that my friend made. He -- we've 29 
talked about Tacora in these submissions already, but he said somehow that Tacora is the 30 
normal way. Again my friend is giving evidence about what is normal. Every case with 31 
DIP involves companies in different industries, companies with different liquidity 32 
positions. For him to say, oh well, every company has a liquidity challenge, well there are 33 
liquidity challenges and there are liquidity challenges. This Company had no money at 34 
the end of November to meet $25 million of required debt servicing. The Company has 35 
no money to continue to allow its gas wells to be producing, if you look at these cash 36 
flows.  37 

 38 
 This is a true liquidity crisis. These are the facts of this case. What I can recall -- and it's 39 

recorded in the decisions, in Stelco there was controversy about whether or not it was 40 
insolvent because it was meeting its liability at the time and there was a projected period 41 
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out a number of months in Stelco where it was obvious that at some point in the future, 1 
that large business would run out of money. So, each liquidity crisis is unique. It's -- I 2 
think there's a saying that all happy people share similar things, but everybody whose sad 3 
has their own sadness, well that I say, although it's a bad literary reference applies here. 4 
No two companies are the same and for my friend to glide over that is completely wrong.  5 

 6 
 This Company is in a situation that you can see in these cash flows and therefore 7 

everything that Justice Mah did in the balancing exercise he engaged in, was a perfectly 8 
acceptable exercise of discretion. There was time in Tacora, there is no evidence that 9 
there was a liquidity crisis of this magnitude in the Tacora case and there was an option 10 
in Tacora. There were two competing bids. Macquarie had the chance to put one up and 11 
didn't.  12 

 13 
 To go back and unscramble the situation that Justice Mah found himself in is completely 14 

wrong and it was an appropriate balancing that he entered into. 15 
 16 
 I want to take you now though to another case that references that balancing and it's 17 

referenced in my memorandum. So just give me a moment and I'll turn that up. The case 18 
is the Port Capital Developments case. It's a BC Superior Court case, but it's a good 19 
indication and a good summary and it's on the back of the Sun Indalex case of the sort of 20 
exercise that is proper for a supervising CCAA Judge to engage in and what Justice Mah 21 
actually did. 22 

 23 
 If I could take you to paragraph 71 of the Port Capital case.  24 
 25 
THE COURT: Okay, I am there. 26 
 27 
MR. PROPHET: So, this is a case where one of a secured 28 

creditor and I believe there were quite a number of secured creditors objected to a sale 29 
and approval vesting order and did so on the basis of, if you look at paragraph 51, "it was 30 
denied natural justice" it didn't have process rights. And my friend somehow 31 
characterises Justice Mah's decision not to adjourn, his understandable decision that as 32 
matter of argument, he needed to hear everything at once and then decide on, he 33 
somehow characterises that as a denial of natural justice.  34 

  35 
 But in doing so, he ignores the Sun Indalex decision and he ignores what's said about it in 36 

this Port Capital case and I think it's a good gloss on Sun Indalex if you go to paragraph 37 
71. Here 129 numbered company, the objecting creditor to the sale and approval -- a sale 38 
approval and vesting order, here they said, well we didn't have any notice, we weren't 39 
able to participate properly, we didn't have our procedural rights. This is Justice 40 
Fitzpatrick, I believe here, Her Honour says: 41 
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 1 

My discretion to consider [and this is reading from paragraph 71] 2 
and grant the Sale Order on July 22, 2022 was an exercise of 3 
discretion … In Sun Indalex Finance, LLC v. United Steelworkers, 4 
2013 SCC 6, the Court accepted that procedural decisions … 5 
including dispensing with or shortening notice -- are to be accorded 6 
considerable deference. 7 
 8 

 And Justice Fitzpatrick is considering this when she's considering whether or not she 9 
should expend the period for granting an appeal in making that decision. She decides not 10 
to, but in making that decision, she has reference to, whether or not, a leave to appeal is 11 
going to go anywhere and she determines that it won't because a primary similarity 12 
between the position of the 129 company and this Port Capital and the position of 13 
Macquarie, is that they're complaining rather about a lack of procedure protection.  14 

 15 
 Justice Mah was fully aware of those things and did what the Court did in Indalex and 16 

what the Court reflects as the appropriate approach here. Justice Mah balanced the 17 
competing interests and in doing that, I want to take you to the Bednar affidavit and this 18 
is critical in terms of to what end, Justice Mah asks in his Reasons, to what end should I 19 
adjourn? And what he had before him and what was argued before him can be found in 20 
the Bednar affidavit number 3 and I'll take you to that in the joint responding record.  21 

 22 
 Macquarie had all the information it ever could have had for both participating -- or 23 

wanted, much more than the DIP lenders, for both participating in the DIP solicitation 24 
process and testing or knowing what was appropriate for a DIP. There was nothing more 25 
that they needed to learn from an information advantage point of view and I want to just 26 
find this in this Bednar affidavit.  27 

 28 
 Here we are here. Looking from paragraph 55 on, and I'm not going to read through this 29 

whole section, but this was the evidence before Justice Mah and I strongly encourage 30 
you, Justice, to read it at your leisure, Macquarie had been a lender to and had been 31 
getting reporting detail, fails at production reporting and reserve reporting for months.  32 

 33 
 If you go on down in paragraphs 59 and following, in October and November, Macquarie 34 

was getting bespoke reporting on a situation of the company and its production and where 35 
it was at. Justice Mah had all this before him. Macquarie was negotiating through the 36 
summer and fall of 2025 because it was necessary to do that from a company's point of 37 
view to either extend or waive some of the requirements under their credit agreement 38 
giving breathing space to the company because only when that failed, this filing occurred. 39 
And for Macquarie to argue before Justice Mah and to now say to you, Justice, that 40 
somehow there is an unfairness that makes Justice Mah's discretion unreasonable because 41 
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Macquarie didn't have adequate information and didn't have enough time completely 1 
mischaracterizes the situation. Macquarie had more information and more time than any 2 
other stakeholder. That's the evidence. Again, my friend didn't take you to any evidence, 3 
just said things about it. That's what Justice Mah was considering. 4 

 5 
THE COURT: So the time you were going to spend is -- 6 
 7 
MR. PROPHET: Just about done. 8 
 9 
THE COURT: Are you going to run through very quickly -- 10 
 11 
MR. PROPHET: I am going to -- I am going to --  12 
 13 
THE COURT: -- the test from the -- okay. So just keep that 14 

brief, mindful that I have got two other -- 15 
 16 
MR. PROPHET: Yes. 17 
 18 
THE COURT: -- respondents to hear from. Thank you. 19 
 20 
MR. PROPHET: I will. It's most convenient for us to go back to 21 

my memorandum. I think the important thing to keep in mind on the test is, and I know 22 
you are aware of this, Justice, but when you approach the test, and this is in paragraph 12 23 
and 13 of my memorandum, the four parts are well known - significance to the practice, 24 
significance to the action, prima facie meritorious, will the appeal unduly hinder the 25 
progress of the action. But then there's the important overriding consideration on your 26 
prima factors and that is appeal is to be -- leave to appeal or permission to appeal is to be 27 
granted sparingly. And reading from 13 of my memorandum, the standard of review 28 
applied to the discretionary decisions of the CCAA Judge and the adjournment and the 29 
DIP approval are inherently discretionary decisions of an experienced supervising CCAA 30 
Judge. The standard of review is highly deferential, absent error in law or principle, or an 31 
exercise of discretion being highly unreasonable. What that means is, was there any 32 
factual basis? And of course there was. I've taken you to evidence that my friend didn't 33 
bother with.  34 

 35 
 On that standard of review, my friend's appeal can never be prima facie meritorious. The 36 

DIP was appropriate, it was necessary, the adjournment was a balancing exercise taking 37 
into account all the factors including direct evidence of liquidity. Justice Mah turned his 38 
mind specifically to all of the 11.2 factors. There's no extricable error of law there. In 39 
focusing on material prejudice, he found that there was no prejudice because he properly 40 
relied on valuation evidence that was before Justice Bourque. That's the book value of the 41 
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assets along with the extremely conservative and inaccurate but still adequate evidence of 1 
value in the Pickard affidavit that was before him, and that was that there -- Macquarie 2 
says there's an implied valuation of 200 million based on bond trading, and finally, based 3 
on the reserve evidence.  4 

 5 
 And I just want to stop here and reply to my friend saying -- to the extent that the 6 

affidavit was withheld. Doesn't matter what my friend says about this not being real-time 7 
litigation. That affidavit was sworn late in the day on the 8th of December and it was 8 
filed with all of the evidence together in one piece so people weren't put to death by a 9 
thousand cuts, and that was filed in the afternoon of the 9th. Those were the exigencies of 10 
the case. I make no apologies for that whatsoever. There was no holding back or 11 
intentional or strategic measures taken. That's just what happened. And Justice Mah took 12 
that into account. It's critical to note that the reserve valuation evidence that Justice Mah 13 
relied upon to an extent, although not entirely, he had those two other sources of evidence 14 
before him, that reserve valuation evidence was the published regulatorily required 15 
evidence of reserve valuation that was a securities law requirement prepared by an 16 
independent expert in March of 2025, as of December 24th, 2025, and it showed well 17 
over a billion dollars of assets depending on whether you had 1P or 2P valuations in the 18 
lexicon of resource valuations. 19 

 20 
 So, what more could you test on that? That is a point in time valuation and it was 21 

perfectly valid evidence for the Judge to rely upon. This case, given the standard you will 22 
take to viewing the -- any potential appeal lacks prima facie merit and, therefore, 23 
permission ought not to be granted. 24 

 25 
 I'll close with the significance to the practice. And for that, I want to go back to the 26 

statement of Canada North that this is a community of interest and a collective process. 27 
The interests of a single creditor can't be allowed to determine that this being of 28 
significance to the practice, it's not. It's a discretionary decision involving the interests of 29 
one creditor. The fact that they don't like it or my friend provides to you that it is his 30 
opinion that it's extraordinary, it isn't extraordinary. The statute says you can prime 31 
anytime. None of that makes it significant to the practice. Discretionary, one creditor's 32 
interest. Most importantly, the law was properly -- was properly applied. This is not a 33 
case where Justice Mah said -- didn't take account of the 11.2 factors. That might be 34 
significant to practice. The fact that Macquarie lost does not make it significant for 35 
practice. 36 

 37 
 Is it significant to the action? This is described in the case as the weakest factor. And in 38 

fact, I think Justice Blair in the Pinestone (sic) case says that it isn't really a factor. 39 
Everything might be significant if you seek leave or permission to appeal. In this case, all 40 
I would say about that factor is, once again, it's a single-party interest. It may or may not 41 
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be characterized as a point that it's significant, it may have significance if the appeal goes 1 
forward, but viewed another way, it is not inherently significant because it doesn't 2 
involve the community of interests. 3 

 4 
 Will the appeal unduly hinder the progress of the action? I make this submission on the 5 

basis that you do not find that the appeal will be moot if -- when further advances are 6 
made under the DIP loan. If you do not find that it will be moot, and therefore it lacks 7 
prima facie merit and therefore you shouldn't give permission to appeal, then this appeal 8 
will, for the reasons I (INDISCERNIBLE) concerning the DIP commitment letter, unduly 9 
hinder the progress of the action, will hamstring the company, and it raises the prospect 10 
of a default under the DIP commitment letter. Those are real things. They are contractual 11 
arrangements. They are rights that may be in force. There is absolutely no comfort that a 12 
self-interested DIP lender won't rely on its rights in the event that an application or 13 
permission to appeal is granted and an appeal goes forward. And if we're months from 14 
now and we don't have any money, there might be $40 million for Macquarie but there 15 
won't be any for anyone else. Those are my submissions, Your Honour. Justice.  Thank 16 
you.  17 

 18 
THE COURT: Thank you.  19 
 20 
 All right. I am going to propose that we take, because we have been at it for about an 21 

hour-and-a-half, may I propose that we take a 15-minute adjournment just so that 22 
everybody can stretch, gulp some coffee or a granola bar, and then we will come back. It 23 
is 12:07 Alberta time on my clock, could I ask that everybody be back by 20 past? So a 24 
little less than 15 minutes just for a quick break. Then I will hear from the other two 25 
respondents and then counsel for the applicant in reply; okay? So let's just take a 12, 15-26 
minute break and be back if you could by 20 past or within a minute or two of that. 27 
Thank you.  28 

 29 
(ADJOURNMENT)  30 
 31 
THE COURT: I will just wait until everybody is back before 32 

we get started and then it would be over to you, Mr. Oliver. I think you are next. 33 
 34 
MR. OLIVER: Yes. Thank you. 35 
 36 
THE COURT: Thank you. 37 
 38 
 So I just want to make sure, Mr. Prophet. I think I saw you there, are you present and able 39 

to see and hear? Oh, yes, you are there. 40 
 41 
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MR. PROPHET: I was, Justice. Sorry. 1 
 2 
THE COURT: And I just want to make sure that Mr. Chadwick 3 

is back. 4 
 5 
MR. CHADWICK: I am. 6 
 7 
THE COURT: Oh, you are. Okay. Sorry, I said 20 past or a 8 

minute or two thereafter so I just did not want to start before everyone that needed to hear 9 
what was said was present. All right. Looks like everyone is here. Ms. Meyer, I can see 10 
you.  11 

 12 
 So, Mr. Oliver, over to you on behalf of the interim lenders.  13 
 14 
Submissions by Mr. Oliver 15 
 16 
MR. OLIVER: Thank you very much. We are counsel, Justice, 17 

to the interim lenders to Canacol in connection with these proceedings. You have heard 18 
already our clients were the only stakeholder to come forward and offer Canacol the 19 
funding that it required to continue to operate and pursue a going concern restructuring 20 
for the benefit of all of its stakeholders. You've also heard that Macquarie was offered an 21 
equal opportunity to provide interim financing to Canacol and did not do so. 22 

 23 
 I'm going to deal with a couple of just quick matters in reply before I go into our 24 

submissions. First of all, my friend, Mr. Chadwick, said that there was no evidence on the 25 
record that Macquarie was attempting to be a spanner in the works or any other form of -- 26 
or engage in any similar conduct to that. He opened his submissions telling the Court to 27 
ignore the fact that all parties are against them, (WEBEX AUDIO INTERRUPTED) 28 
opposed to Macquarie's position and that that had no meaning. He got that only partially 29 
right, in my submission, because to be clear, every Judge in a CCAA court we've 30 
appeared before and every Judge in the Colombian court thus far has ruled against 31 
Macquarie. And that is the evidence of what basically Macquarie is attempting to do by 32 
being a spanner in the works. So this is not about parties being against my friend or his 33 
client, it's about unsupportable legal positions that have been advanced which includes 34 
this application. 35 

 36 
 I also wish to comment on what Mr. Chadwick said about the prospects of a second 37 

ranking interim financing charge. To be clear, there's -- there's only been one binding 38 
term sheet that was put forward, it was from our clients, and that is not for a second in 39 
priority charge. The terms of our clients' interim financing required an interim charge 40 
and, contrary to my friend's submissions, as counsel for the interim lenders, we are 41 
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entitled to say what our clients' position was which is what we did before Mr. Justice 1 
Mah when we said our clients' position was they were not willing to advance any form of 2 
interim financing unless it was on a priority basis. 3 

 4 
 So, Justice, to date, our clients have advanced US $15 million in new money to support 5 

Canacol's proceedings and restructuring efforts and are in the process completing the 6 
steps necessary for a second advance for $30 million US, which is urgently required as 7 
Mr. Prophet pointed to. These critical post filing advances are secured by the customary 8 
charge that Mr. Prophet discussed. These were the terms on which our clients were 9 
prepared to advance new funding and which were approved by the Court of King's Bench 10 
in the SARIO. 11 

 12 
 We adopt the submissions of counsel to Canacol and wish to supplement those from the 13 

perspective of our clients as Canacol's most senior secured lender and largest creditor 14 
group. Our clients have been working constructively with Canacol and the Monitor since 15 
the commencement of these proceedings to ensure the company continues to operate in 16 
the ordinary course and to avoid the very significant consequences that would be 17 
associated with a liquidation. As our friend has indicated, Canacol is a major supplier of 18 
natural gas in Colombia, our clients' post-filing has -- has prevented serious natural gas 19 
supply disruption throughout the country. Our clients' post-filing funding has also 20 
allowed for the payment of wages of employees and contractors in Canada and Colombia, 21 
payments to critical suppliers, Canacol's satisfaction of its post-filing regulatory 22 
obligations, and the commencement of a sales and investment solicitation process that 23 
will allow Canacol to canvas the market for a sale transaction to maximize value for the 24 
benefit of all its stakeholders. 25 

 26 
 I note in passing it's an interesting comment that my friend has made that they support the 27 

SISP, yet the very engine for the SISP is the DIP that -- that our clients have -- have put 28 
forward. So they are -- Macquarie is effectively attacking the very engine for that 29 
process. 30 

 31 
 Macquarie seeks leave to appeal the SARIO on the basis of alleged errors of prejudice. 32 

As Company's counsel has demonstrated, there were no errors. Similarly, Macquarie 33 
experiences no prejudice. We note that two different Judges of the Court of King's 34 
Bench, which are Justice Mah and Justice Bourque, have independently determined, 35 
based on the evidence presented at different times in this proceedings, that Macquarie's 36 
position is not at risk and they are (INDISCERNIBLE) the money even after being 37 
subordinated to our clients' facility. 38 

 39 
THE COURT: Justice Bourque did not make that 40 

determination, he just determined the administrative costs -- 41 
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 1 
MR. OLIVER: That's -- yes -- 2 
 3 
THE COURT: -- did not put -- 4 
 5 
MR. OLIVER: Yes. 6 
 7 
THE COURT: -- the (INDISCERNIBLE) at risk. 8 
 9 
MR. OLIVER: Correct. Thank you. To an outside observer, 10 

Macquarie's position appears illogical. Why would a stakeholder now at this late stage of 11 
the proceedings, 4 months in, attempt to undo the very order that keeps the company 12 
alive and provides for the only chance for repayment of prefiling debt? And Justice Mah 13 
answered that question when he made the comment that has been referenced as 14 
Macquarie seeks to act as a spanner in the works in the hope that it will get paid out and 15 
fast. This is not a typical comment from a CCAA Justice, but it is warranted.  16 

 17 
 Fortunately for Canacol and its stakeholders, Macquarie's objections that have been 18 

advanced in both Canada and Colombia have been entirely unsuccessful and the 19 
application for leave represents another attempt to throw the kitchen sink at the SARIO.  20 

 21 
 So I'm going to quickly discuss mootness, Justice, and then I will move on to just very, 22 

very quickly touch upon some of the high -- the high points with respect to the leave to 23 
appeal test.  24 

 25 
 Substantial irreversible steps have already been taken in the execution of the SARIO. It's 26 

been mentioned to you before and you'll be well aware that the law recognizes CCAA 27 
proceedings quickly, this is real-time litigation, and if parties wish to meaningfully appeal 28 
an interim financing order it's incumbent upon them to quickly obtain a stay of 29 
proceedings to expedite -- and to expedite an appeal. And if they don't do that, it doesn't 30 
lie in their mouth to complain that the proverbial egg can't be unscrambled. Parties are 31 
entitled to, and in this case Macquarie had to, immediately act upon the actions that were 32 
proved by the Court.  33 

 34 
 I wish to comment very quickly on my friend's submissions with respect to paragraph 58. 35 

It is true paragraph 58 of the SARIO is a provisional execution section. It would protect 36 
advances made. But what my friend doesn't comment on, and I say fatally so with respect 37 
to this issue, is what was approved was more than the charge. There were commercial 38 
terms under which our client was willing to advance this credit. So -- and it appears as if 39 
those are the very commercial terms my friend had -- seems to have an issue with and 40 
wants to address at the Court of Appeal.  41 
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 1 
 The money is out the door. Those terms, if -- are not open to amendment at this point. So 2 

it was incumbent upon Macquarie to act in a fashion that ensured that the egg could not 3 
be scrambled and that our client could not be prejudiced. They did not do so. And in that 4 
regard, I just note all of the steps that have been taken since this interim financing was 5 
approved. There was a hearing December 18th in the United States bankruptcy court in 6 
the southern district of New York which recognized the SARIO and the DIP financing. 7 
There has been a $15 million advance on January 7th, which again was consistent with 8 
the timing of the cashflow that was before Justice Mah. That advance has been used.  9 

 10 
 Canacol's motion for approval of the SISP was granted on January 26th. Again, funded 11 

with -- funded and to be funded with future interim -- interim financing.  12 
 13 
 February 6th, the Colombian Court granted recognition of the SARIO including the DIP 14 

financing and the DIP priority charge over Macquarie's objections; and then on the 9th of 15 
February, the Colombian Court denied a reconsideration request of that order. 16 

 17 
 The second DIP financing advance of US $30 million will be made shortly. I believe the 18 

cashflow provides for the end of -- by the end of the month. And Canacol has otherwise 19 
generally taken and continues to progress the proceedings for the benefit of all 20 
stakeholders. I believe just yesterday we learned that a hearing in Colombia to recognize 21 
the SISP is scheduled for February 26th. 22 

 23 
 So, in making advances and supporting the efforts to move the proceeding forward, the 24 

interim lenders are relying in good faith on the terms of the SARIO, which includes the 25 
provisional execution language, but it also includes the commercial terms. So with 26 
respect -- 27 

 28 
THE COURT: So you -- 29 
 30 
MR. OLIVER: Sorry. 31 
 32 
THE COURT: Sorry. So you say that paragraph 58 33 

notwithstanding, there are no conditions that this Court could order if it were to grant 34 
leave that adequately protects your clients' position? Is that what you are telling me? I 35 
guess I am just trying to understand, and this was what was behind my question of Mr. 36 
Chadwick, what would any conditions imposed by this Court look like if we were in a 37 
scenario where we are trying to get an appeal scheduled. Even doing it on an expedited 38 
will not have it heard before the end of February. So I am just interested in your 39 
submissions about how exactly would a conditional order granting permission to appeal, 40 
what would it say, and you are saying there is nothing it could say that adequately 41 
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addresses what has transpired in the interim.  1 
 2 
MR. OLIVER: If the -- if the second advance is made, I don't 3 

believe there is anything that can be -- that can be ordered that would protect our clients' 4 
interests unless all of the additional terms under which the financing was offered was 5 
upheld. But if that -- or was -- was not amended. But in that circumstance, we have a 6 
moot appeal, in my -- 7 

 8 
THE COURT: Right. 9 
 10 
MR. OLIVER: If the second advance is not made, our client 11 

would then have a default under the interim financing facility. You would have to 12 
determine what its next steps were. But I think Mr. Prophet adequately described what 13 
would -- that would be a catastrophic circumstance for the sake of Canacol and the 14 
proceedings. So either -- either way, it's not good news for anyone. 15 

 16 
THE COURT: Thank you. 17 
 18 
MR. OLIVER: Thank you. With respect to the law on 19 

mootness, Justice, I'm -- I'm aware you've been on Panels in the past that have considered 20 
the issue. There's a case that's not before you but you might recall it - the Sakkouri v. 21 
Youssef matter. It's 2022 ABCA 387. That was a matter in which a Panel you sat on 22 
determined an appeal of a restraining order was moot as it had expired on its terms by the 23 
date of the appeal hearing. In that case, the Panel noted the decision would have no 24 
practical effect on the rights of the parties involved and, therefore, it was moot. The 25 
issues were of importance only to the parties and not the broader public. As you will see 26 
from our factum, we make a similar submission with respect to this matter.  27 

 28 
 You will seen from our factum as well we do cite the key -- what we believe were some 29 

of the key authorities in this matter including Temple City Housing, which my friend, Mr. 30 
Prophet, referenced, and the proverbial unscrambling of the egg, I believe that's where the 31 
origin of that came from. That was obviously a circumstance in which the funds 32 
advanced were much, much less than what we're looking at here. It was $300,000. But in 33 
that case, the Court nonetheless found that the egg could not be unscrambled and the 34 
matter was moot. 35 

 36 
 We also cite the Resurgence case which is perhaps slightly different in light of the fact 37 

that it considered a plan of compromise, an arrangement. But similar to our case, the plan 38 
was implemented. So it was simply not possible to rewrite the plan, similar as it's not 39 
possible to rewrite the interim financing provisions in our case. And because that plan 40 
was implemented and was irreversible, the Court determined that the appeal in that case 41 
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was -- was moot. 1 
 2 
 So, similar to those cases, our clients have advanced critical -- critical funding. The sale 3 

process has engaged, there is a sales advisor who has been engaged and there is -- there is 4 
no prospective benefit that can accrue to the proceedings or even to Macquarie in this 5 
instance in light of the fact that the money is effectively the door.  6 

 7 
 Further, there is no available mechanism to unwind the interim financing to return it to 8 

our client, to rewrite the terms of the agreement or to alter any preconditions. Those have 9 
been approved and executed upon.  10 

 11 
 I'd be happy to answer any other questions you may have on the issue of mootness, 12 

otherwise, I'll very quickly speak to the -- to a few items with respect to the leave to 13 
appeal test. 14 

 15 
THE COURT: Go ahead. Thank you. 16 
 17 
MR. OLIVER: Thank you. Thank you very much. 18 
 19 
 So with respect to the leave to appeal test, I'll comment on the first three factors very, 20 

very quickly. With respect to the points on appeal and their significance to the practice, 21 
the interim lenders' position is they are -- they are not significant, they are specific to this 22 
case. Will have no impact or significance to the broader insolvency practice. There is no 23 
need for further appellate guidance on the existence or contours of the duty of procedural 24 
fairness in an insolvency proceeding. As Mr. Prophet has -- has indicated, the facts of all 25 
these cases are so entirely nuanced and unique, there is something that the 26 
(INDISCERNIBLE) or the profession is going -- is going to gain from any additional 27 
guidance on that. 28 

 29 
 Further, with respect to what material prejudice is or is not, that is not a question of law, 30 

it is a plain English factual standard. It has applied virtually every restructuring involving 31 
interim financing and the evidence clearly indicates, as you can see, Justice Mah did what 32 
any experienced CCAA Judge would do in looking at whether interim financing would -- 33 
would cause such prejudice. He assessed if there was a material risk of the nonpayment 34 
and came to a conclusion that no matter what value Canacol's assets, there was -- there 35 
was sufficient coverage to cover all of Macquarie's debt. 36 

 37 
 With respect to whether the points on appeal are prima facie meritorious, as judicial 38 

gatekeeper, you are to consider whether there is a reasonable chance of success with 39 
respect to the points raised for appeal. We say that has not occurred in these -- in these 40 
circumstances. Contrary to the bald assertions that are contained in Macquarie's factum, 41 
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the points relating to procedural fairness and material prejudice do not reveal issues of 1 
law, let alone errors of law. Therefore, it's up to Macquarie to show either an error in 2 
principle or a palpable and overriding error, neither of which we say exists. 3 

 4 
 With respect to procedural fairness, we have -- my friends have already touched upon 5 

that. In short, Justice Mah properly considered the issue of the impact of -- on Macquarie 6 
of dismissing the adjournment. Its adjournment request. Macquarie knew exactly and 7 
precisely the case it had to meet to respond to the DIP selection process and approval of 8 
the SARIO. It had the same constraints as every other party and had ample opportunity to 9 
ask any and all questions that it -- that it chose. Every other party was in the same shoes. 10 

 11 
THE COURT: I will ask you, Mr. Oliver, just to briefly 12 

address Mr. Chadwick's argument that there is a distinction between the information that 13 
may have been gathered or was relevant in the DIP financing solicitation process and 14 
what information may become relevant in examining and ultimately approving the final 15 
product I think was his word and that I need to take some care not to be conflating the 16 
two. I think I take Mr. Chadwick's argument to be that perhaps Justice Mah -- there was 17 
some conflation there about that it is not determinative if you will that Macquarie had the 18 
same opportunity as everybody else in the DIP solicitation process once you get to 19 
approving the commitment letter that was available.  20 

 21 
MR. OLIVER: So my -- my understanding of Mr. Chadwick's 22 

point, and I stand to be corrected, was that the information that was available in the 23 
interim financer selection process should not be conflated with the valuation evidence 24 
that was tendered by the company on the eve of the hearing. Now, whether that was -- I 25 
would respectfully submit that Justice Mah has not conflated those but even -- even if I'm 26 
wrong, it does not lie in Macquarie's mouth who would have had access over the course 27 
of years of being the senior lender to this -- to this entity, to have whatever valuation 28 
evidence it ultimately -- it ultimately needed. And as Mr. Prophet mentioned, the 29 
information that was tendered, I believe he indicated was publicly available, it's filed with 30 
the regulator. So Macquarie is simply not the same party as others and hasn't been able to 31 
demonstrate that they suffered any -- any prejudice as a result.  32 

 33 
THE COURT: Thank you. 34 
 35 
MR. OLIVER: Justice, I believe I've touched upon everything 36 

and certainly we would rely upon our memorandum of argument for the balance of 37 
comments so -- with respect to the leave to appeal test. So unless you have any questions, 38 
those are my submissions.  39 

 40 
THE COURT: Okay. Thank you very much.  41 
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 1 
 Okay. Ms. Meyer, over to you. 2 
 3 
Submissions by Ms. Meyer  4 
 5 
MS. MEYER: Thank you, Justice Kirker. As you will have 6 

seen from the Monitor's memorandum, the Monitor does support the position of Canacol 7 
Group on this application for permission to appeal. As a Court-appointed officer with the 8 
role of the "eyes, ears, and nose of the Court", as the lower Court has held, and as the 9 
Ontario Court of Appeal and, at least for the eyes and ears part, the Supreme Court of 10 
Canada have also held, all of which is cited at footnote 1 of our memorandum, the 11 
Monitor has sought to clarify the record for this Court in its consideration of this 12 
application. 13 

 14 
 With respect to the standard of review, the Canacol Group addresses this at paragraph 13 15 

of its memorandum citing the Supreme Court of Canada in Canada North and Callidus 16 
Capital, noting that the decision of -- discretionary decision of a CCAA Judge is highly 17 
deferential, absent an error in law or principle, or an exercise of discretion being highly 18 
unreasonable and that it's inappropriate to consider the exercise of discretion in isolation 19 
from other exercises and delay can be counterproductive to success. 20 

 21 
 Contrary to Mr. Chadwick's submissions, the fact that Justice Mah is not seized of this 22 

case does not mean his decision as a CCAA Judge is not afforded a high degree of 23 
deference. And I agree with Mr. Prophet's submissions that Justice Mah indeed is a 24 
highly experienced CCAA Judge and is the co-chair of the commercial list, and that 25 
Macquarie's counsel in making comments that seem to impugn his experience is simply 26 
incorrect in that respect. 27 

 28 
 With respect to how the Monitor's memorandum fits into the test for permission to 29 

appeal, which the parties are in agreement with, on the point of procedural fairness 30 
primarily this goes to the third part of the test, whether the appeal is prima facie 31 
meritorious. For example, on the ground of procedural fairness argued by Macquarie, 32 
Macquarie asserts at paragraph 23 of its memorandum that it was deprived of: (as read) 33 

 34 
A meaningful opportunity to address the evidentiary and legal issues 35 
arising on the application for the SARIO, and that Canacol had 36 
sufficient liquidity until early January 2026 and potentially for a 37 
longer period of time if the millions of dollars of exploratory capital 38 
expenditures are delayed.  39 
 40 

 So, to pause there for a second, Macquarie itself acknowledges that the company would 41 
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run out of liquidity in early January 2026. Justice Mah, on looking at the cashflow 1 
forecast, pinpointed that to the week ending January 10th.  2 

 3 
 Our memorandum at paragraph 15 references the second report being filed. My friend, 4 

Mr. Chadwick, complains about the timing of that, and as confirmed at paragraph 15 of 5 
our memorandum, the second report was filed after Canacol and other parties filed their 6 
materials as is typically done in CCAA proceedings in light of the Monitor's role as a 7 
Court officer, and as the Monitor stated it would do in a letter to the Court and to the 8 
service list. The decision itself references this and that reference is in the joint 9 
respondents' record at page 5 of the transcript at tab 1, line 6 to 8. 10 

 11 
 My friend also makes the point that, and that's Mr. Chadwick, that Justice Mah erred in 12 

finding that the issue of the adjournment request and the DIP approval were inextricable. 13 
Our first submission on that is that Justice Mah did not err in that respect; and, secondly, 14 
even if it was an error, to put it bluntly, there's no indication from counsel for Macquarie 15 
as to why that would matter. It seems to me this is purely a matter of efficiency. It would 16 
be either a matter of Justice Mah hearing the adjournment application, deciding it, and 17 
then hearing, if the adjournment was not granted, the merits of the application which 18 
would involve duplication of evidence and submissions and then deciding it. There's no 19 
indication of how, even if this was an error, this creates any sort of procedural unfairness 20 
or prejudice to Macquarie. 21 

 22 
 On the point about a meaningful opportunity for Macquarie, we address the facts in this 23 

regard at paragraphs 22 to 24 of the Monitor's memorandum. I do have the references 24 
specifically available here in my notes, Justice Kirker, and so happy to provide them if 25 
you'd like. Starting with the transcript of Justice Mah's decision at tab 1 of the joint 26 
responding record, Justice Mah considered the competing objectives of providing the 27 
debtor with breathing room to avoid broader economic harm and affording Macquarie 28 
procedural fairness. That's in the joint responding record at tab 1, beginning at page 14, 29 
lines 17 to 30. Again, these references are in our memorandum so I won't give you each 30 
one unless you would like them. 31 

 32 
THE COURT: No, you do not need to do that. I am just 33 

looking for my hard copy of your memorandum -- 34 
 35 
MS. MEYER: Certainly, and I can give you -- 36 
 37 
THE COURT: -- which is where I have taken -- okay. No, I 38 

have got them. Thank you. 39 
 40 
MS. MEYER: Thank you. Justice Mah accepted that there was 41 
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scant time for testing information put forth by the Monitor or for questioning on 1 
affidavits and held the Court must repose a certain degree of confidence in what the 2 
Monitor says as a Court-appointed officer. He noted that Macquarie could and should 3 
have asked its questions while the DIP solicitation process was underway. He noted that 4 
there was no court time available in Alberta for the rest of the month of December, 5 
keeping in mind that the hearing in question was on December 10th. He noted that the 6 
first advance of DIP financing was conditional upon US Court recognition being granted, 7 
that this was scheduled for December 18th, of 2025, that if the Canadian hearing was 8 
adjourned to the first week of January, which presented a potential judicial conflict, it 9 
was unknown whether the US recognition hearing could be adjourned from December 10 
18th to a date in the first week of January after the Canadian hearing but before Canacol 11 
ran out of liquidity by January 10th, of 2026, and that adjourning the Canadian hearing to 12 
the first week of January was "just too close". 13 

 14 
 He considered what underlies Macquarie's adjournment request. I note that Macquarie 15 

itself had not put forth a binding proposal for DIP financing either in the DIP solicitation 16 
process or at the hearing itself, nor had it requested a further opportunity to do so, and 17 
Justice Mah concluded that Macquarie seeks to be paid out right away and be done with 18 
Canacol. I'm going to come back to that point as well in Mr. Chadwick's objections with 19 
respect to that. 20 

 21 
 Justice Mah held that Macquarie's self-interested motivation was, you know, fair enough, 22 

that's -- a creditor can advance its self-interest, but that it was not compatible with the 23 
CCAA objective of fair treatment for all creditors and stakeholders. He concluded that 24 
there is no procedural prejudice other than a desire to delay so as to take Canacol to the 25 
brink so that Canacol, the Monitor, and the senior noteholders will change their mind 26 
about having the DIP fund going second rather than first or paying Macquarie outright.  27 
And he noted that counsel for the senior noteholders, who were one and the same as the 28 
DIP lenders, had confirmed that they would not accept a secondary position, which my 29 
friend, Mr. Oliver, has just spoken to. 30 

 31 
 He noted that there was one DIP proposal that arose out of the DIP selection process that 32 

was accepted to Canacol and the Monitor, whereas despite Macquarie's two attempts to 33 
make a proposal, neither were acceptable nor compliant. 34 

 35 
 On procedural fairness, Macquarie cites the Wiebe v. Weinrich Contracting decision of 36 

the Alberta Court of Appeal at 2020 ABCA 396, and specifically paragraph 44. If you go 37 
to Macquarie's book of authorities, it is at page 25 of the PDF of that document. 38 
Assuming you have it electronically.  39 

 40 
THE COURT: Sorry, the book of authorities? Yes. 41 
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 1 
MS. MEYER: Yes. Macquarie's book of authorities, page 25 2 

of the PDF.  3 
 4 
THE COURT: Okay. Hang on a minute. I was just going to 5 

(WEBEX AUDIO INTERRUPTED). 6 
 7 
MS. MEYER: Sure. It's at tab 4 and -- 8 
 9 
THE COURT: The Wiebe case. There we go. I have got it 10 

open. 11 
 12 
MS. MEYER: Okay. Great. So paragraph 44 of that decision. 13 
 14 
THE COURT: Okay. 15 
 16 
MS. MEYER: That paragraph cites, in part, the Rescue text 17 

from Professor Janice Sarra who quoted an article by Justice Romaine, and that quote 18 
states, in the second sentence:  19 

 20 
While efficiency and speed are important considerations, so are due 21 
process, respect for the interests of stakeholders on either side of the 22 
border and the very important consideration that justice must be seen 23 
to be done through the observance of fair and familiar principles and 24 
processes. 25 
 26 

 And so I submit that that is what is achieved here by way of Justice Mah's decision which 27 
goes through each of the points that I've just mentioned, and therefore, involved a 28 
discretionary decision with a balancing of the facts and the evidence that were before 29 
Justice Mah. 30 

 31 
THE COURT: Ms. Meyer, I think if I can just take you back. 32 
 33 
MS. MEYER: Certainly. 34 
 35 
THE COURT: The submission and the comment made by 36 

Justice Mah that Macquarie's trying to push Canacol to the brink so that Canacol and the 37 
DIP lenders -- 38 

 39 
MS. MEYER: Yes. 40 
 41 
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THE COURT: -- change their minds, can that not, I mean, I 1 

think Mr. Chadwick's point is that is not the right way to frame it. Just because there was 2 
only one DIP proposal available, he says does not eliminate the need for the Court to 3 
examine the evidence in a fair process on a proper record to decide whether or not to be 4 
approved.  5 

 6 
MS. MEYER: M-hm. 7 
 8 
THE COURT: In other words, it is open to the Court even in 9 

this scenario faced by Justice Mah to say I am not going to approve it. And then where 10 
that leaves everybody I guess is a separate question. But I think Mr. Chadwick on behalf 11 
of his client says, you know, my client from the procedural fairness perspective and as a 12 
matter of substance took issue with, with the quantum structure and proposed deployment 13 
of these funds that were going to become the subject of the priming charge and 14 
subordinate their security, I do not want you to go back into the merits of the decision 15 
made, but I struggle a little bit with the idea that must have been their motivation in the 16 
face of the possibility that a Judge might say well it may be the only proposal but I am 17 
not going to approve it. In other words, they have the right -- 18 

 19 
MS. MEYER: They had the right to challenge it. 20 
 21 
THE COURT: They had the right to challenge it. 22 
 23 
MS. MEYER: Yes.  24 
 25 
THE COURT: Just because there is -- so I guess maybe that is, 26 

you are being more articulate than I am right now but baked into the idea that they must 27 
simply be acting as a spanner in the works sort of suggests they should not be challenging 28 
it. Whether they succeed in challenging it is one thing, but there is I think sort of this idea 29 
that Macquarie takes issue with that they do not have the right. 30 

 31 
MS. MEYER: Right. I understand the question. Thank you, 32 

Justice Kirker. In fact, I had flagged that I wanted to address this point. Mr. Chadwick, as 33 
you've noted, took issue with Justice Mah's finding that Macquarie wanted to be paid out 34 
and to be done with Canacol and Mr. Chadwick said that was not in evidence, and yet 35 
what Mr. Chadwick also said just before that in his submissions today was why didn't 36 
they pay out Macquarie with another loan and avoid a CCAA? And so his own 37 
submissions today suggest that Macquarie wants to be paid out and yet that comment is 38 
not based in reality, with respect, because certainly if the company could have paid out 39 
Macquarie with another loan and avoid a CCAA, I imagine they would have done so. 40 
Certainly entering into a CCAA is not the better option. But of course, there wasn't a loan 41 
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available to do that. So the idea that there is a loan out there that could've avoided a 1 
CCAA simply isn't based in the evidence, or the facts, or the reality. And so that goes to 2 
the point then about Justice Mah's comments about Macquarie being -- or acting in the 3 
capacity of a spanner in the works hoping to get paid out first.  4 

 5 
 If we look at Macquarie's appeal record, if you could turn to that for me. Justice Kirker, 6 

do you have these electronically in that I do -- 7 
 8 
THE COURT: I do.  9 
 10 
MS. MEYER: Okay. So if you go to the top of the PDF and 11 

type in page 610 of 697, that will take you to the right page. 12 
 13 
THE COURT: Just a minute. Let me just find it. Just bear with 14 

me here.  15 
 16 
MS. MEYER: No problem. 17 
 18 
THE COURT: So I am just pulling up, you are looking at the 19 

appeal? 20 
 21 
MS. MEYER: Macquarie calls it an appeal book. 22 
 23 
THE COURT: Appeal book, yes. Okay. Here it is. I have got it. 24 

Which tab am I going to?  25 
 26 
MS. MEYER: It's tab H, which is the affidavit of Charles 27 

Pickard on behalf of Macquarie. 28 
 29 
THE COURT: Yes. 30 
 31 
MS. MEYER: And Exhibit A. 32 
  33 
THE COURT: That is at what page of the book? 34 
 35 
MS. MEYER: Page 609 of the 797-page PDF. 36 
 37 
THE COURT: Okay. I am there. 38 
 39 
MS. MEYER: Okay. So this is a letter from counsel for 40 

Macquarie to counsel for Canacol and counsel for the Monitor dated November 21st, 41 
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2025. So only a couple of days after the initial order was granted in the CCAA 1 
proceedings on November 18th, of 2025. And if you scroll to the second page, you'll see 2 
on page 2, page 610 of the appeal book, that paragraph in the letter from Macquarie's 3 
counsel says: (as read) 4 

 5 
It would be extremely unfortunate, time consuming, and disruptive if 6 
Macquarie is jammed and forced to argue about priming and related 7 
matters at the comeback motion. 8 

 9 
 That being the application for the ARIO which was held before Justice Bourque. 10 
 11 

Canacol should be looking to establish and demonstrate stability to 12 
its stakeholders, employers and -- employees, pardon me, customers 13 
and suppliers, especially given the haphazard circumstances with 14 
which it pursued its CCAA application. But battling with its only 15 
secured lender at first opportunity in the Court's open forum will do 16 
the exact opposite. 17 
 18 

 And so I submit that this was effectively a threat by Macquarie saying we're going to 19 
argue with you about priming and related matters if you aren't in agreement with us, or at 20 
least rather from its counsel that that's what was asserted. And so with respect to Justice 21 
Mah's finding about Macquarie acting as a spanner in the works, Justice Mah specifically 22 
references this letter in his decision.  23 

 24 
 Also, Macquarie's non-binding DIP term sheet that it provided pursuant to the DIP sales 25 

process or DIP solicitation process sought to pay itself out of receivables if its DIP were 26 
selected. That's addressed in our memorandum at paragraph 8, which sets out why it is 27 
that Macquarie's DIP term sheet was not acceptable to the company. As we set out at 28 
paragraph 8, the second bid submitted by Macquarie after being given a second chance to 29 
submit a compliant bid was non-compliant, was a non-binding proposal contemplating an 30 
initial advance of $15 million, with any further advance subject to a further agreement, 31 
lacking specificity on other material terms, and required that receivables required by 32 
Canacol be used to repay the prefiling amount owed by Canacol to Macquarie, and also 33 
restricted Canacol's cash management system by making transfers of funds from any 34 
account in Colombia or the United States subject to Macquarie's prior consent. 35 

 36 
 So these are just a couple of examples of evidence that was before Justice Mah when he 37 

made the decision that Macquarie -- or, rather, asserted in his decision that Macquarie 38 
wants to be paid out and be done with this. So, with respect to my friend's objection to 39 
that comment, that's a finding that Mr. Justice Mah made based on the evidence and 40 
submissions that were before him. 41 
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 1 
 With respect to Macquarie's assertion at paragraph 23 of its memorandum that Canacol 2 

had sufficient liquidity until early January 2026 and potentially for a longer period of 3 
time if the millions of dollars of exploratory capital expenditures are delayed, my friend, 4 
Mr. Chadwick, said the law cannot be shaped by the sky is falling. In that regard, I 5 
submit that that is not what shaped the decision of Justice Mah. Justice Mah considered 6 
the latest cashflow statement, which was included, as Mr. Prophet pointed you to, in the 7 
second report at appendix F. That document is included in the joint responding record of 8 
the respondents and the second report is at tab 7. That includes a copy of appendix F 9 
which is the cashflow forecast. Justice Mah considered that cashflow statement and held 10 
that the slim margins shown therein are real and show an actual liquidity crisis in the 11 
absence of an injection of funds and rejected Macquarie's attempt to undermine the 12 
legitimacy of that cashflow projection. Macquarie having characterized the liquidity 13 
concerns as having been manufactured by Canacol and by the Monitor in its 14 
memorandum at paragraph 10 and having objections to the inclusion of the capital 15 
expenditures in the cashflow. 16 

 17 
 So Justice Mah's decision in that regard was based on actual evidence - the cashflow 18 

forecast. Macquarie, by comparison, provides no evidence for its assertion at paragraph 3 19 
of its memorandum that the DIP financing exceeds what is reasonably required for 20 
interim liquidity. On that last point, Justice Mah accepted Canacol's and the Monitor's 21 
explanation that ongoing capital expenditure is an innate feature of the gas extraction 22 
industry, and again, contrary to my friend's submissions, that finding was based in 23 
evidence. There was evidence of the need for capital expenditures in order for Canacol to 24 
continue producing natural gas to fuel the Colombian power grid. This is set out in the 25 
Monitor's memorandum at paragraph 29 with references to the evidence, which I'll give 26 
you in a moment, a company must continue drilling in order to continue producing gas 27 
and drilling known reserves is known as exploitation, not exploration. I note that Mr. 28 
Chadwick uses the phrase "capital expenditures for exploration" a number of times. 29 
There's an important distinction, which is explained in the evidence, between -- the 30 
difference between exploration and exploitation. The cashflow forecast included in the 31 
second report at appendix F only includes capital expenditures for exploitation, not 32 
exploration. And, again, I'm going to take you to the references here. Exploration 33 
involves searching for reserves to produce, exploitation involves producing known 34 
reserves.  35 

 36 
 And so in that regard, I'll take you to the second report, which again is tab 7 of the joint 37 

responding record. Do you have that, Justice Kirker? 38 
 39 
THE COURT: I will pull it up. Okay. 40 
 41 
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MS. MEYER: So at page 258 of the PDF of the joint 1 

responding record, that is the second report which falls at tab 7, and you'll see that's the 2 
end of a table that provides a summary of the proposed DIP financing, which has now 3 
been approved by Justice Mah, under the row labelled as, "Use of Funds." It states: (as 4 
read) 5 

 6 
Drilling, exploration, and exploitation efforts may not be conducted 7 
without prior consent -- pardon me, prior written consent of the DIP 8 
lenders. 9 
 10 

 From there, if you go -- so, in other words, neither exploration nor exploitation could be 11 
conducted using the DIP without the express approval of the DIP lenders. 12 

 13 
 If you then go to page 282 of the joint responding record, this is a copy of the DIP loan 14 

agreement itself, which is appended to the second report, at appendix B. And there you'll 15 
see toward the bottom of that page is section 5 which sets out again the use of funds and 16 
that continues on with a number of parties -- or number of uses of the funds. But about 17 
halfway down through the paragraph, you'll see there's a line that starts with, "No lone 18 
party will conduct drilling." I would say it's about 15 lines down. 19 

 20 
THE COURT: M-hm. 21 
 22 
MS. MEYER: Do you have that? 23 
 24 
THE COURT: Yes.  25 
 26 
MS. MEYER: And so it says: (as read) 27 
 28 

No lone party will conduct drilling, exploration, or exploitation 29 
efforts, or any other activities associated with the development of 30 
new producing factors without the prior written consent in their sole 31 
discretion, and for certainty, the cashflow forecast shall not 32 
contemplate the use of any monies of any of the lone parties 33 
including, without limitation, the proceeds of any DIP advance for 34 
such purpose without the prior written consent of the lenders in their 35 
sole discretion.  36 
 37 

 So that's called the exploration covenant.  38 
 39 
 If you then go to page 295 of the same document, there, if you look at -- this is part of 40 

section 14 of the DIP loan agreement, and actually if you want to see the beginning of 41 
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where that starts, it starts on page 293 of the PDF. It is the negative covenants. And then 1 
if you scroll down to page 295, subparagraph 14(m), says: (as read) 2 

 3 
There's a negative covenant that the Canacol Group will not conduct 4 
or pay for the costs of any exploration activities or capital 5 
expenditures unless consented to by the lenders in their sole 6 
discretion. 7 
 8 

 So, to be clear, the DIP loan agreement itself prohibits both exploration and exploitation 9 
without the approval of the DIP lenders.  10 

 11 
 I'd then like to take you to the hearing transcript which is at tab 8 of the joint respondents' 12 

record. And so looking at page 404 of the PDF. 13 
 14 
THE COURT: I am there. Go ahead. 15 
 16 
MS. MEYER: Okay. And so starting at line 39, this is Mr. 17 

Prophet speaking, Mr. Prophet says: (as read)  18 
 19 

My friend also made a number of comments about the cashflows. I 20 
believe the Monitor will respond to those. We have a proper 13-21 
week cashflow. It's been tested by the Monitor, it's an evolving 22 
situation, it's hard in the time pressures but this cashflow was the 23 
result of as much work as the Monitor could put in. 24 
 25 

 This continues onto page 405: 26 
 27 

The fact that it includes capital expenditures that are required by the 28 
company and the fact that my friend wants to characterize them as 29 
somehow speculative or exploratory, this is an oil and gas producing 30 
company without capital expenditures for, and it's not just 31 
exploration, it's actual exploitation to once you found reserves and 32 
this is an important distinction. The reserves here exist. You have to 33 
put capital in to get them out of the ground. It's not -- so this isn't 34 
speculative and this is a capital expenditure for an oil and gas 35 
company that needs to get reserves out of the ground and that is its 36 
business. It's not a capital expenditure in improving a plant or 37 
something. The very product that causes its cashflow requires what I 38 
characterize as capital expenditure. 39 
 40 

 From there, if you then scroll down to page 409 of the PDF, which is page 69 of the 41 
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transcript, starting at line 20, this is me speaking on behalf of the Monitor. Again, this is a 1 
transcript of the DIP hearing before Mr. Justice Mah. Beginning at line 20, I've stated: (as 2 
read) 3 

 4 
Finally, Macquarie's submissions, or rather, I should say the 5 
submissions of counsel on behalf of Macquarie with respect to 6 
speculative exploration costs, my friend, Mr. Prophet, has explained 7 
that the exploitation of known reserves and production is CapEx of 8 
the company. I think that's also an important point to note, Sir, that 9 
in this situation, the CapEx effectively is operating expenditures 10 
because the company has had to continually exploit to produce 11 
reserves in order to continue to have natural gas to supply to the 12 
Colombian power grid. This is a submission that has been addressed 13 
in previously hearings on this matter as well. It's not speculative. 14 
 15 

 Now, for where this evidence actually comes from, that is the first bit in our affidavit and 16 
that's tab 2 of the joint responding record, and specifically page -- I have it as 39 of the 17 
PDF, beginning at paragraph 14 and going to paragraph 18. I won't review this -- read it 18 
over for you, but what this talks about is exactly what we've just been discussing - that 19 
the Canacol Group's ability to produce consistent volumes of natural gas naturally 20 
declines over time as reserves are depleted and new reserves are discovered through 21 
exploration. Absent that, production diminishes over time. And so it continues on through 22 
to paragraph 18 to discuss the imminent and severe liquidity crisis that the company was 23 
failing because of problems with exploration in that respect. 24 

 25 
 And so all of that evidence was before Justice Mah in his consideration of -- rather, his 26 

statement that ongoing capital expenditure is an innate feature of the gas extraction 27 
industry. It's right there in the evidence at paragraphs 14 to 18 of the very first affidavit 28 
sworn by Mr. Bednar in the CCAA proceedings.  29 

 30 
 Macquarie states at paragraph 5 of its memorandum that the cashflow forecast included 31 

with the Monitor's second report includes, "millions of dollars of capital expenditures in 32 
the form of exploration activities," that simply is not correct. Going back again to the 33 
second report, tab 7 of the joint responding record, and I'll take you to the cashflow 34 
forecast which is at appendix F, page 33 of the PDF, you may have to zoom this one in a 35 
little bit. 36 

 37 
THE COURT: Okay. 38 
 39 
MS. MEYER: This is the cashflow forecast included at the 40 

second report of the Monitor, which was before Justice Mah on the application for 41 
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approval of the SARIO. You'll see that, about halfway down under operating 1 
disbursements, there is a line for capital expenditures and it sets out the forecast amounts 2 
for the periods for the week of December 6th, of 2025, through to the week ended 3 
February 7th, of 2026. And it references note 7, which is two pages down on page 335 of 4 
the PDF. So if you go to page 335 of the PDF, note 7 refers to capital expenditures and 5 
says: (as read) 6 

 7 
Capital expenditures include amounts for drilling and workovers, 8 
compression and other costs for the purpose of producing natural gas 9 
and crude oil for sale. Capital expenditures are forecasted based on 10 
historical run rates and the Canacol Group's planned drilling efforts. 11 
For conservatism, these expenses are assumed to be paid on a cash 12 
on delivery terms. 13 
 14 

 And cash expenditures -- capital expenditures that are forecasted are exploitation of 15 
existing reserves, drilling, and workovers, and compression of existing reserves to 16 
produce natural gas for sale, which is required in order for the company to continue 17 
operating, to continue generating revenue. There's no suggestion that the capital 18 
expenditures referenced in the cashflow forecast have anything to do with exploration of 19 
new reserves. 20 

 21 
 My friend, Mr. Chadwick, had made a suggestion during his submissions today that a 22 

DIP for a short-term period could have been provided -- oh, I actually had a different 23 
point I was going to make. But while I'm talking about this one, again, I submit that that 24 
submission is not grounded in reality being that there was no other DIP available. 25 
Macquarie itself did not even provide a binding short-term DIP proposal. Both of its 26 
proposals were non-compliant and non-binding.  27 

 28 
 But on this point, sorry, Justice Kirker, when you've said earlier today what does Justice 29 

Mah do in the absence of the evidence of any such DIP, there's no better way, and Mr. 30 
Chadwick said that there was enough liquidity until January and that the CapEx was 31 
earmarked. In other words, we could simply get rid of the capital expenditures or change 32 
the timing of the capital expenditures in the cashflow forecast which would, if I 33 
understood his submission correctly, therefore extend the liquidity beyond the week 34 
ending January 10th. But that's simply not based in the evidence and the facts as to how 35 
capital expenditures work and how this company generates revenue. CapEx is required 36 
for drilling and there is a need to produce natural gas in order to power the Colombian 37 
electrical grid so as to avoid a crisis, as was in the evidence that was before Justice Mah.  38 

  39 
 Macquarie asserts that Justice Mah's acceptance that exploratory capital expenditures are 40 

inherent to the industry had no evidentiary foundation. First of all, Justice Mah's finding 41 
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was that -- was with respect to capital expenditures, not exploratory capital expenditures. 1 
In his decision, I don't think you need to turn to it, but it's at page 15 of the PDF of the 2 
joint responding record, tab 1, lines 35 to 37, that's page 8 of the transcript itself where he 3 
refers to capital expenditures. Not exploratory capital expenditures. Secondly, there was 4 
evidence before the Court on this point as I just noted in the first Bednar affidavit.  5 

 6 
 It's clear from the transcript of Justice Mah's decision that Justice Mah considered all of 7 

the facts before him and all of the arguments made by Macquarie and the rest of the 8 
parties to make his discretionary assessment that Macquarie suffered no procedural 9 
prejudice and, thus, refused to grant the adjournment. And so all of that goes to the point 10 
of whether the proposed appeal is prima facie meritorious on the ground of procedural 11 
fairness.  12 

 13 
 On the point of material prejudice, which is Macquarie's second ground for its application 14 

for permission to appeal, this is addressed in our memorandum at paragraphs 23 to 25. 15 
The test requires, for permission to appeal, requires consideration as to whether the issue 16 
on appeal is of significance to the practice and whether it is of significance to the action 17 
itself. But, here, I submit there is no such issue on appeal. There is no issue as to whether 18 
Justice Mah erred in his assessment of  material prejudice in the circumstances where he 19 
found there was no prejudice to Macquarie at all. Neither procedural prejudice nor 20 
substantive prejudice. And to give you just the references to that, these are included in 21 
our memorandum, but they are in tab 1 of the joint respondents' record, which is the 22 
transcript of his decision, page 13, line 20, to page 17, line 23, specifically, line 17 -- 23 
sorry, page 17, lines 21 to 22; he found that there was no procedural unfairness 24 
specifically at page 15, lines 40, to 16, line 3; that there was no substantive prejudice at 25 
page 16, line 29 to line 30; and, again, that there was no procedural or substantial, says 26 
substantial in the transcript but from the context it's clear he's referring to substantive 27 
prejudice, on page 17 of that transcript, lines 21 to 23. And those, by the way, are the 28 
PDF page numbers as compared to the transcript page numbers. 29 

 30 
 Section 11.2(4)(f) of the CCAA requires the Court consider whether any creditor would 31 

be materially prejudiced as a result of the security or charge. Justice Mah found there was 32 
no prejudice at all. And so being that there is no such issue as to whether there was 33 
material prejudice, I submit that the proposed appeal is not prima facie meritorious, and 34 
any consideration of an appeal on that basis would be a waste of resources because there's 35 
no need to consider it. 36 

 37 
 With respect to Justice Mah's finding that there was no substantive prejudice to 38 

Macquarie, the transcript of the decision confirms that he considered all the valuation 39 
evidence before him including that put forth by Macquarie and concluded that whatever 40 
valuation measure is used, Canacol has sufficient assets to satisfy all priming charges and 41 
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the amount owed to Macquarie. And depending on which valuation scenario was 1 
accepted, maybe even some or all of the unsecured lenders. 2 

 3 
 Regarding Macquarie's own evidence on valuation, Justice Mah stated: (as read) 4 
 5 

But even the book value or the proxy value of the current bond price 6 
adequately covers Macquarie's position. 7 
 8 

 As my friend, Mr. Prophet, pointed out, Macquarie's evidence in that regard was the 9 
value based on the proxy value of the current bond price was $200 million, Macquarie 10 
asserts a claim of $40 million. Justice Mah held that there is no substantive prejudice in 11 
loss of priority that accrues to Macquarie if the DIP loan and charge are approved.  12 

  13 
 Macquarie also asserts at paragraphs 10 and 14 of its memorandum that Justice Mah 14 

failed to give proper rate -- weight to Macquarie's expert evidence. Macquarie asserts that 15 
evidence from the  affidavit of Luis Guillermo Velez Cabrera puts into question whether 16 
a Canadian order granting DIP financing and a DIP charge would be recognized by the 17 
Colombian Court. Justice Mah held that this is strictly within the purview of the 18 
Colombian Court or authority to decide and indeed the Colombian Court, the actual name 19 
being the Superintendencia, has now granted recognition of the SARIO including the DIP 20 
financing and the DIP charge as of February 6th, 2026, despite vociferous and numerous 21 
objections by Macquarie which the Colombian Superintendencia considered and 22 
ultimately dismissed. 23 

 24 
 Whether a foreign Court will recognize and give force and effect to a Canadian Court's 25 

order granted in the CCAA proceedings is not a factor to be specifically be considered by 26 
the Court pursuant to section 11.2(4) of the CCAA in determining whether to approve 27 
DIP financing and a DIP charge. The list of factors in section 11.2(4) is not exhaustive 28 
but there's no authority put forth by Macquarie to support its position that this is a factor 29 
the Canadian Courts should consider. And I submit that, as Justice Mah held, that is up to 30 
the Colombian authority. So, again, this goes to the point of whether Macquarie's 31 
proposed appeal on this ground is prima facie meritorious. The Monitor submits it is not.  32 

 33 
 Otherwise, I had just a couple of additional points I wanted to raise. Justice Kirker, you 34 

had asked the question of whether leave can be granted on conditions and what Mr. 35 
Chadwick was proposing in that regard. Mr. Chadwick's response to that was that he -- 36 
his client was prepared to move very, very quickly on an appeal and that the appeal is 37 
with respect to future DIP and any other conditions that ensure stability would be agreed 38 
to. With respect, that just isn't based on the record or the evidence that is before the 39 
Court. That's simply speculation as to something that just does not exist. There are no 40 
such conditions available or even proposed by my friend. 41 
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 1 
 You also raised the question of if the appeal cannot be heard for 6 months if leave were to 2 

be granted, what would occur then? And, again, Mr. Chadwick's response was that his 3 
client will work with the company. That response does not protect the interests of the 4 
stakeholders of Canacol as a group or the company itself, and Justice Mah properly held 5 
that is the interests of all the stakeholders and not just one creditor that need to be 6 
considered in his decision to approve the DIP and the DIP financing.  7 

 8 
 The Monitor otherwise supports the position of the Canacol Group on this application for 9 

permission to appeal and that of the DIP lenders and submits that the application for 10 
permission to appeal should be dismissed. Subject to any questions you may have, those 11 
are my submissions. 12 

 13 
THE COURT: Thank you.  14 
 15 
MS. MEYER: Thank you. 16 
 17 
THE COURT: I will just finish my notes here.  18 
 19 
 Mr. Chadwick, any thing in reply? 20 
 21 
Submissions by Mr. Chadwick (Reply)  22 
 23 
MR. CHADWICK: Justice, thank you. Thank you for your patience. 24 

The respondents were well longer than the time allocated and I'm going to try to be brief 25 
because I did address a number of these matters in my submissions and do not want to try 26 
repeat for the benefit of your day and the time allocated. So I will try to do it in a 27 
summary manner. 28 

 29 
THE COURT: In the time, just keep it properly in reply. 30 
 31 
MR. CHADWICK: I will. I will. I have a list of reply only here. 32 
 33 
 I'll try to go in order without being too repetitive of -- repeating the submissions and not 34 

reading the decision back to you or some of those things that have happened today here. 35 
So the first one, Mr. Prophet does acknowledge that it's just not simply a discretionary 36 
order, that it is a mixed fact in law, which is similar to my submission before. So that is 37 
an important aspect. This is not a simple discretionary order that you would see in the 38 
context of CCAA. 39 

 40 
 The second point is Mr. Prophet raised that we want to poke around the DIP. We don't 41 
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want to poke around the DIP, the DIP is an agreement that's been signed by the DIP 1 
lender and the company, but it does not mean -- it still has to get Court-approved and the 2 
terms have to get Court-approved. So we're not poking around the DIP, we're raising 3 
some serious issues and some concerns about this. 4 

 5 
 The third point is the Canada North case is not really relevant. We don't take issue that 6 

the CCAA Court has the ability to prime stakeholders, that there's a statutory test. That 7 
case was actually about just the ability to prime the CRA and so it's not really relevant 8 
here. But when you read that case in its entirety, there is a lot of comment and material 9 
about balancing the interests of stakeholders, getting a fair process and procedural, which 10 
is actually paramount to the CCAA. 11 

 12 
 The Port Capital case that my friend brought you to is a very limited case. It's an 13 

extension on the timing to file an appeal, which I know you deal with all the time. And, 14 
again, part of that decision by Justice Fitzpatrick does again talk about the need for a 15 
proper record. The need actually that Justice Fitzpatrick speaks about in that case is that it 16 
should be based on evidence and not on submissions. So that is a key aspect of that that 17 
we should take away from that case. 18 

 19 
 The fourth point that was raised against us, or the fifth point, was we want to undo 20 

everything. We do not want to undo everything. We're a major stakeholder of this 21 
company, we're supportive of certain aspects of this company, we do not want to undo 22 
everything. Our leave to appeal or appeal is narrow and focused. And from that 23 
perspective, paragraph 58 does go a long way to be able to address those issues and we 24 
are recognizing and confirming that advances that have been made should be protected 25 
by paragraph 58. 26 

 27 
 My friends made a lot about this -- 28 
 29 
THE COURT: Can I just stop you there, Mr. Chadwick -- 30 
 31 
MR. CHADWICK: Of course. 32 
 33 
THE COURT: -- so that you can -- so that I understand what 34 

your response is to Mr. Oliver's submission in relation to this paragraph 58, that the 35 
issues raised on appeal are about revisiting the commercial terms, not just paragraph 58. 36 
But the approval of commercial terms and that they have already acted on those 37 
commercial terms. What is your response to Mr. Oliver's submission that paragraph 58 38 
alone is not sufficient in the circumstances? 39 

 40 
MR. CHADWICK: Mr. Oliver's wrong. Because if there was a 41 
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paragraph in that DIP that basically was illegal, right, let's just take the criminal right of 1 
interest, let's take another provision that was illegal and that was approved -- and the DIP 2 
was approved, then -- then there is the ability for a Court, CCAA Court or of the Court of 3 
Appeal, to test the entirety of the DIP. And to say that, as he said, that you can't 4 
unscramble the egg and that we would acquire to get a stay of proceedings, is again 5 
wrong. This is not unscrambling the egg, this is not the Resurgence v. Canadian Airlines 6 
case where the plan was closed and you can't go in and go behind the actions that have 7 
taken. This is a case about a DIP and whether certain of the terms and the evidence before 8 
him were proper. This is not unscrambling the egg. If that was the case, I don't think the 9 
Court of Appeal would be in business to be able to look at these issues based on the 10 
record.  11 

 12 
 And we should not have gone to seek a stay of proceedings, we want to support the 13 

company, we want to make sure the company can run a sales process. A stay of 14 
proceedings is not the right route. We rely on seeking leave and filing our leave 15 
application in a detailed and timely way, and we rely on the fact at paragraph 58 on the 16 
basis that the company should have stability. I don't agree with Mr. Prophet's argument 17 
that people that are looking at this won't see stability. This company will have stability, 18 
they'll be able to run a process. 19 

 20 
 But let me come to liquidity because there was a lot made about the liquidity and they 21 

brought you to cashflows and they said, again, their theme of the sky is falling. 22 
Cashflows are projections. And we said this to Justice Mah at the time. They are 23 
projections. They should not take over and be paramount to the rights of stakeholders. 24 
And when you look at that cashflow and if you pulled up in the joint brief of my friends, I 25 
think it's page 000699. 26 

 27 
THE COURT: Which? 28 
 29 
MR. CHADWICK: In the joint brief of Canacol -- 30 
 31 
THE COURT: The joint responding record? 32 
 33 
MR. CHADWICK: Yes. 34 
 35 
THE COURT: So it is 699 did you say? 36 
 37 
MR. CHADWICK: Six-nine-nine is the cashflows that people have 38 

referenced. 39 
 40 
THE COURT: Yes, there it is. Okay. 41 
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 1 
MR. CHADWICK: The actually -- devil's in the detail, and again, 2 

this is where evidence is important versus just counsel's submission, if you actually look 3 
at the week of January 10th. And remember, this hearing was December 10th. There is a 4 
lot of time between December 10th and January 10th to have this matter determined. 5 
Even in that week, there is $6.3 million in professional fees that get paid out, which are 6 
largely the unsecured creditors, the people that have the benefit of a charge, and with $12 7 
million that is going in as the initial draw, the company has $22 million. So even without 8 
that draw with this week on these cashflows, if you carve out -- take out the $6 million in 9 
professional fees and you take out the $12 million in advance, this company had, you 10 
know, probably 14 or $15 million. And if you applied that for the next couple of weeks, 11 
they continued to have liquidity. 12 

 13 
 And so even without the DIP, this company had the ability to be able to treat its 14 

stakeholders fair and reasonably and they had the benefit of a DIP with the Court being 15 
approved. So we should not get caught in the same scenario that Justice Mah got caught 16 
in, is that there are forecasts, that people's rights should be balanced, and this happens in 17 
every CCAA. 18 

 19 
 And I will take you to the Tacora case because my friend made some incorrect 20 

submissions about the Tacora case. In the Tacora case, which is in our brief and it is at 21 
tab 5, and let me -- I'm going to take you to a couple paragraphs in response to Mr. 22 
Prophet. 23 

 24 
THE COURT: Okay. Just a minute. 25 
 26 
MR. CHADWICK: And I was extensively involved in this case. As 27 

I said earlier, I acted for the DIP lender, Cargill. Do you have that, Justice? 28 
 29 
THE COURT: Just a minute. It is in your -- 30 
 31 
MR. CHADWICK: Our book of -- 32 
 33 
THE COURT: -- tab 5? 34 
 35 
MR. CHADWICK: I'm going off our printed book. Yes. 36 
 37 
THE COURT: Yes. Go ahead. 38 
 39 
MR. CHADWICK: So if you go to paragraph 49, which is on page 40 

9 of the decision -- 41 
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 1 
THE COURT: Yes. 2 
 3 
MR. CHADWICK: -- it talks about the ad hoc committee first 4 

submitted a non-binding DIP proposal followed by a draft definitive DIP agreement. By 5 
this time, Tacora had no other actionable DIP proposals. In the Tacora case, there was 6 
not an actionable second DIP proposal. When the company filed for CCAA, there was 7 
only one (INDISCERNIBLE) proposal that came from our client on October 10th. The 8 
Court relied on a scheduled for 2 or 3 weeks to file evidence, third-party document 9 
production, third-party examinations, and the Court determined whether the DIP was 10 
appropriate in the context of that case. Let me just go to paragraph kind of 110 of that 11 
decision while you have that open. Sorry, 108. I apologize. 108. It speaks about material 12 
prejudice, which is actually kind of the legal test of 11.2(4): 13 

 14 
In the context of section 11.2(4) requires consideration of how much 15 
the creditors are being primed by a priority DIP charge, not who is 16 
the priming creditor. On an objective test it is clear that the Cargill 17 
DIP Facility is far less prejudicial to creditors generally than the 18 
AHG [which is a committee] DIP, including because the company 19 
will require significantly less financing due to the operational 20 
agreements already in place with Cargill. 21 
 22 

 They're talking about that as a reference to the (INDISCERNIBLE) committee non-23 
binding DIP that was advanced to the company. So in this -- in this Tacora case, it was 24 
only one viable option of a DIP that was before the Court. The Court relied on that and 25 
knew that the parties will have issues, not just on the priority, but on the quantum and the 26 
terms of that DIP and the Court determined it on proper evidence. Late in the case, the 27 
committee came forward with a new DIP at the end of the case and the Judge says I'm not 28 
going to consider that new DIP at this point. But this entire case is based on only one 29 
viable DIP.  30 

  31 
 And my friend said that was not the case. And the Court does in Canada make 32 

determinations many times only one viable DIP and sometimes the Court sends people 33 
back and says I don't like this provision, I'm not prepared to have this provision. Because 34 
many times, DIP lenders try to shape the case and that's not what DIP is intended to be. 35 

 36 
 I addressed Mr. Oliver's comment about unscrambling the egg in a stay of proceedings, 37 

which I don't think are relevant. Mr. Prophet raised that this is about the right of one 38 
party, single party, interests. The CCAA is about a broad group of stakeholders, I agree 39 
with the comments in the Court's. He is not making that comment fair. This happens to be 40 
a case about a secured creditor being primed and so there are things that affect Macquarie 41 



62 
 

that don't affect the other stakeholders. So I think it's unfair to just simply say single party 1 
in interest. This is kind of fundamental issues and this happens all the time in CCAA. 2 

 3 
 Mr. Oliver talks about these commercial terms that you referenced earlier, not open for 4 

amendment. That is correct. That's a binding agreement. But the DIP lender can decide if 5 
the Court is not comfortable with the DIP terms whether they're going to make changes to 6 
that DIP term sheet. The Court is not bound by that contract. It has to get approved by the 7 
Court and has to be balanced and fair. 8 

 9 
 Mr. Oliver said the position of Macquarie was illogical because this is their only chance 10 

for repayment. I just disagree with that statement. This is not about being illogical, this is 11 
about a secured creditor. And we've mentioned this, this is about a secured creditor just 12 
being before the Court, its rights. 13 

 14 
 The Monitor made some submissions and I just raise one point with you. Monitors are 15 

not always right; right? Monitors are an officer of the Court and they have counsel but 16 
they're not always right. This Court does not always follow the recommendation of the 17 
Monitor. The Monitor is the eyes and ears of the Court but it's not the Judge.  18 

 19 
 Mr. Oliver I believe said that the DIP is the engine for the DIP. The DIP does not -- does 20 

not override the restructuring or the authority, or the jurisdiction of the Court. 21 
 22 
 We -- we do not -- are not intending to make any comments -- negative comments about 23 

Justice Mah. Our point was that he wasn't seized of this case and that -- and that we 24 
raised some of our concerns about some of his assumptions and conclusions in the 25 
context of this case. It is isolated to this case was our comments. I appear in the Alberta 26 
Courts all the time and I'm very mindful of the commercial list and the Judges that sit 27 
there. 28 

 29 
 As you raised to the materials, my friends, even though they took a lot of your time today 30 

and had 30 pages of materials, they did sidestep kind of that procedural fairness. Mr. 31 
Prophet said, well, we did get affirmed the night before but we thought we'd package 32 
everything up together and we did serve it late in the day before the hearing. 33 
Understanding that this was a contested matter, that we had filed our material, that is a 34 
very, very weak excuse. I do believe that that was withheld. And if we had actually cross-35 
examinations, maybe the DIP lender, maybe the Monitor would've seen those affidavits 36 
and we were the only party not to see it. We will see if that is the case.  37 

 38 
 And the Monitor's report was served, but, you know, understanding that the company was 39 

serving the materials late, the Monitor maybe should've think -- thought about maybe 40 
serving the report and not waiting for all the materials to be filed. Because to get it at 41 
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9:00 the night before a hearing on cashflows and a complicated structure, and to get 1 
instructions, is not fair to Macquarie. 2 

 3 
 Ms. Meyer, who I have a lot of respect for, I think is just wrong in a couple things. She 4 

tried to bring you to evidence where she said there's evidence here that all they want is a 5 
payout. And she read page 610 of a letter of my partner which doesn't stand for that 6 
conclusion on the evidence. It's just simply what we're saying today, is that we don't think 7 
it's justified to prime us and we think that we have to balance the stakeholders and we 8 
should not be in a fight. We should try to solve this. That paragraph that my friend reads 9 
does not come to the conclusion that that is evidence that we were simply trying to be 10 
paid out. In fact, if you turn one page back, if you want to pull that up on page 609 and 11 
read the paragraph before that of my partner, the last sentence actually says -- the last two 12 
sentences say: (as read) 13 

 14 
The facts and circumstances of this case do not justify any such 15 
priming in Macquarie's position. Macquarie also expects during the 16 
course of the CCAA proceedings, in order to be paid current full 17 
interest on its debt, will receive timely payments of its fees, and 18 
costs, and disbursements including its legal and professional fees 19 
incurred by it in dealing with Canacol and the CCAA proceedings. 20 
 21 

 We were not looking -- we recognize, we're experienced CCAA counsel, we recognize 22 
that Macquarie cannot be paid out unilaterally. We were saying we don't justify the 23 
priming on this case in these circumstances and the law. And we were saying if we are 24 
going to be in these proceedings then we should be paid as a first ranking secured 25 
creditor. And for Justice Mah and for Ms. Meyer to take that and say based on that 26 
paragraph, one paragraph she pointed to you, and her evidence were, "Evidence plus 27 
submission of counsel lead to that they were there to be paid out." That is incorrect. 28 

 29 
 I did not say that there was another party that could be paid out -- that would've paid us 30 

out at the beginning. What I said is the company could've gone down that path if it was 31 
able to. I did not -- it did not stand for the proposition that we wanted to get paid out. It 32 
was just saying that we could've avoided that scenario. 33 

 34 
 Let me just look at my notes one more time.  35 
 36 
 Oh, my friends raise the Wiebe v. Weinrich decision and the procedural fairness. I would 37 

note in that case the appeal was allowed and largely it was allowed based on the process 38 
of not having proper notice and not being in a spot where the counterparty could actually 39 
put forward its best case. So I do agree with those comments in 44, but you need to read 40 
them in context of 45. This is an adversarial system, people should be able to know their 41 
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case and should be able to test the evidence. 1 
 2 
 Lastly, there was a lot of talk about the selection process and that the selection process 3 

we should've known, we should've had this information. The company filed for CCAA 4 
without notice to Macquarie, they're now in CCAA, they create the default, any financial 5 
institution that is going to put forward a loan requires the right materials and evidence in 6 
the circumstance to do it. The fact that we are a pre-existing lender and we had some 7 
information does not change the role of the Court in examining the DIP. And the role of 8 
the evidence. It's not the role of the evidence. There's a lot even on this appeal where they 9 
make a lot of submissions that don't go back to the evidence. 10 

 11 
 And as it relates to the capital expenditures, I'm not going to take your time and debate 12 

capital expenditures, versus exploration, versus other, that is why evidence is tested, not 13 
by counsel making those submissions. Why you have the benefit to be able to cross-14 
examine a CFO, why you have an ability to put evidence in so the Judge and a Court can 15 
properly determine this. 16 

 17 
 This is not moot. This is far from being moot. This time is uncertain whether there's a 18 

deal, there is a lot more to happen in this case, and to say that the Court can't impose 19 
conditions if you do grant leave, I disagree with that. Ms. Meyer said that. You know, 20 
these issues should be determined, we will move efficiently, we will make sure the 21 
company has stability. We have an interest ensuring that our clients are repaid and we are 22 
ensuring that the company will be successful. Those aren't hollow statements. Macquarie 23 
is an international financial institution and they believe that their rights have been 24 
wronged and there is nothing from a disruption, nuisance factor that changes that 25 
position.  26 

 27 
 And we think we meet the test. We think we met the test, we think we provided a detailed 28 

memorandum which we rely on, and very detailed submissions of these errors.  29 
 30 
 I would just make one last comment as we close this out. Even Justice Mah had some 31 

concerns about the procedural fairness. If you look at that transcript and you saw his 32 
proposal, you know what, nobody brought him to paragraph 58, nobody said we'll find a 33 
solution, nobody says we'll work on the liquidity. It was the sky is falling, Macquarie's a 34 
nuisance, and they relied on a lot of evidence. And this decision, with all due respect, 35 
should be granted leave and a Panel should determine this which are very important 36 
issues and meet the four criteria of the test for leave.  37 

 38 
 Thank you very much for your time and for accommodating us over your allotted time.  39 
 40 
 41 
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Decision Reserved 1 
 2 
THE COURT: Thank you, counsel.  3 
__________________________________________________________________________ 4 
 5 
PROCEEDINGS CONCLUDED 6 
__________________________________________________________________________ 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
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Certificate of Record 1 
 2 
 I, Martha Ramirez, certify that this recording is the record made of the evidence in the 3 

proceedings in the Court of Appeal of Alberta, held in courtroom 003, in Calgary, on 4 
February 18th, 2026, and that I was the court official in charge of the sound-recording 5 
machine during the proceedings. 6 
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Certificate of Transcript 1 
 2 
 I, Nicole Carpendale, certify that 3 
 4 

(a) I transcribed the record, which was recorded by a sound recording machine, to the 5 
best of my skill and ability and the foregoing pages are a complete and accurate 6 
transcript of the contents of the record and  7 

 8 
 (b) the Certificate of record for these proceedings was included orally on the record and 9 

is transcribed in this transcript. 10 
 11 
 12 
 13 
 14 
 15 
 16 
TEZZ TRANSCRIPTION, Transcriber 17 
Order Number: TDS-1104621 18 
Dated: February 24, 2026 19 
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Subjects 
Canacol Energy Colombia S.A.S.; CNE Oil & Gas S.A.S.; Cantana Energy – Colombia Branch; 

and Cneog Colombia – Colombia Branch. 
Matter 
Clarification ruling. 
File 
40197 
 

I. Background 

 
1. By Order 2025-01-851648 of December 17, 2025 (the “Recognition Order”), this Office 

recognized in Colombia, as a foreign main proceeding, the insolvency proceeding 

commenced by Canacol Energy Colombia S.A.S., CNE Oil & Gas S.A.S., Cantana Energy 

– Colombia Branch, and Cneog Colombia – Colombia Branch before the Court of King's 

Bench of Alberta, Judicial Centre of Calgary, Canada. 
 

2. By submissions 2025-01-867682 and 2025-01-867692, Halliburton Latin America SRL – 

Colombia Branch and Macquarie Bank Ltd. filed motions for reconsideration against that 

decision. 
 

3. By Order 2026-01-001000 of January 2, 2026, this Office dismissed the motions filed. 
 

4. By submission 2026-01-006359 of January 7, 2026, Macquarie Bank Ltd. requested to: (i) 

supplement and/or clarify Order 2026-01-001000 to remove any reference to the proceeding 

before the Southern District of New York since it is not the subject of recognition in this 

case and its documents were not incorporated into the record in accordance with Article 251 

of the General Code of Procedure; (ii) alternatively, to exercise legality control and modify 

the Order to remove said point; (iii) clarify and/or supplement whether the court knew the 

providers of the DIP financing on a confidential basis when issuing Order 2026-01-001000 

and, due to their relevance, to identify such financiers; and (iv) alternatively, if the answer 

is negative, to state the reasons why that information was not deemed necessary. 
 

II. Considerations of the Office 
 

On the requests for clarification 
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5. Article 285 of the General Code of Procedure provides that decisions may be clarified, ex 

officio or upon a party's request, when they contain concepts or phrases that give rise to real 

doubt, provided they appear in the operative section of the ruling or bear upon it. 

 

6. In this regard, Article 251 of the General Code of Procedure establishes that public 

documents executed in a foreign country by, or with the intervention of, a foreign public 

official shall be filed with the apostille in accordance with the international treaties ratified 

by Colombia. 

 

7. In line with the foregoing, the petitioner claimed that this Office erred in the ruling of January 

2, 2026 by referring to a public document issued by an international court that was placed 

on the record without meeting the requirements of the cited rule. 

 

8. Upon reviewing the decision of December 11, 2025 issued by the United States Bankruptcy 

Court for the Southern District of New York, it is indeed observed that it was filed without 

an apostille; therefore, it cannot be considered a legally admissible piece of evidence for a 

judicial decision in Colombia. 

 

9. Consequently, the decision will be clarified to disregard item 26.3 as a factor for determining 

the COMI of the Canacol Group. This is without prejudice to the operative part of the 

decision, because this particular item was not the only element to be considered for 

identification of the COMI. As set out in the Order that is the subject of the request, an 

analysis was conducted regarding: (i) Corporate Governance and strategic decisions; (ii) 

international financial linkages; and (iii) the non-existence of an insolvency proceeding in 

Colombia. 

 

10. The foregoing also specifies that the location of productive assets, employees, and liens over 

assets located in Colombia are only some of the applicable criteria, and are neither exclusive 

nor determinative; pursuant to Law 1116 of 2006, the foreign main proceeding is that which 

is conducted in the State where the debtor habitually administers its interests in a manner 

ascertainable by third parties, irrespective of the number of States in which it has assets and 

creditors. 

 

11. As indicated in the Order subject to the clarification request, the elements analyzed as a 

whole led to the conclusion that the effective center of direction and global coordination of 

the Canacol Group (COMI) is indeed in Canada. 

 

12. Separately, Macquarie Bank Ltd. requested clarification regarding the identification of the 

“DIP Lenders,” noting that such information is relevant to the proceeding and questioning 

whether the judge, prior to ruling on the appeals, knew their identity. 

 

13. In this regard, it is noted that the request does not meet the requirements set forth in Article 

285 of the General Code of Procedure, since it does not allege concepts or phrases that are 

inconsistent or generate doubt regarding the operative part of the decision that resolved the 

motions against the order recognizing the foreign proceeding. On the contrary, the petitioner 

limited itself to questioning the disclosure—or not—of the “DIP Lenders.” 



Page 3 of 4 

 

14. Moreover, item 47 of the reasoning section of Order 2026-01-001000 provided that the 

considerations relating to recognition of the DIP and the liens the Debtors intend to grant in 

connection therewith would be analyzed at the appropriate time. This particular matter has 

not yet been ruled on by this Office. 

 

15. Notwithstanding the foregoing, the petitioner is informed that, by submission 2025-01-

874935, counsel for the “DIP Financing Creditors” submitted a translated and apostilled 

power of attorney granted by the principal Diane DeSanto as legal representative of Nine 

Left Capital LP, a company incorporated in the State of Delaware, United States of America. 

 

16.  Consequently, the request for clarification on this point will be denied. 

 

On the requests for supplementation 

 
17. Article 287 of the General Code of Procedure provides that when a judgment omits to rule 

on any of the claims in dispute, or on any other point that by law requires a ruling, it must 

be supplemented by a complementary judgment. 

18. Upon reviewing the motion for reconsideration filed by Macquarie Bank Ltd. by submission 

2025-01-867692, no ground of challenge was found in relation to the proceeding conducted 

before the Southern District of New York or regarding the identification of the “DIP 

Lenders,” which remains pending decision by this Office. 

19. Accordingly, the request for supplementation will be denied, as no omission of a required 

ruling by the judge on any matter in dispute has been established. 
 

On legality controls 

 
20. In accordance with Article 42 of the General Code of Procedure, it is the Judge's duty to 

direct the proceeding and adopt measures aimed at preventing its paralysis and delay, as well 

as to adopt measures to cure or forestall procedural defects. 

21. In line with the foregoing, Article 132 of the same statute establishes the Judge's duty to 

conduct legality control to correct or cure defects that may constitute irregularities in the 

proceeding. 

22. In light of the foregoing as developed in this decision, this Office does not discern defects 

or irregularities that might hinder recognition of the foreign proceeding in Colombia. 

23. This decision is based on the applicable rules and on Title III of Law 1116 of 2006, with 

respect to the matters that were the subject of the recognition order. Therefore, the request 

for legality control sought by Macquarie Bank Ltd. will be denied. 

 

THEREFORE, the Delegate Superintendent for Insolvency Proceedings 
 

ORDERS 
First. To clarify Order 2026-01-001000 of January 2, 2026, to disregard item 26.3 as a factor for 

determining the COMI of the Canacol Group, in accordance with the reasoning section. 
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Second. To deny the request for clarification submitted by Macquarie Bank Ltd. regarding 

identification of the “DIP Financing Creditors,” as set out herein. 
 

Third. To deny the requests for supplementation submitted by Macquarie Bank Ltd., as set out 

herein. 
 

Fourth. To deny the request for legality control submitted by Macquarie Bank Ltd., as set out 

herein. 
 

Notify, 
 

Santiago Londoño Correa 
Deputy Superintendent for Insolvency Proceedings 
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MINUTES 
 

HEARING TO RESOLVE AN APPEAL FOR REVIEW OF THE RECOGNITION OF A 
FOREIGN PROCEEDING AND OTHER MATTERS 

 
DATE: January 30, 2026 
TIME: 9:00 a.m. 

NOTICE: Order 2026-01-015304 of January 15, 2026 
VENUE: Superintendence of Companies 

SUBJECTS OF THE 
CROSS-BORDER 

INSOLVENCY 
PROCEEDINGS: 

Canacol Energy Colombia S.A.S 
CNE Oil & Gas S.A.S. 

Cantana Energy Sucursal Colombia 
Cneog Colombia Sucursal Colombia 

CASE FILE: 40197 
 

PURPOSE OF THE HEARING 
 
To rule on the recognition of the orders issued by the Court of the Bank of Alberta, Calgary, 
Canada, in the ratification and addition order of December 11, 2025, under the terms of Title III 
of Law 1116 of 2006, and requests related to the granting of local guarantees. 
 

STRUCTURE OF THE HEARING 
 

I. Opening 
II. Proceedings 

a. Review of legality 
b. Appeal for reconsideration 
c. Request to convene a hearing 

III. Closing 
 

I. OPENING 
 
At 9:00 a.m. on January 30, 2026, the hearing began, presided over by the Deputy 
Superintendent of Insolvency Proceedings of the Superintendence of Companies, who noted that 
the proceedings would be conducted virtually, as provided for in the protocol indicated in the 
notice of hearing. However, it was reminded that participants should keep their microphones 
and cameras turned off and that they shall only speak once the judge has given them permission 
to do so. 
 
Likewise, it was noted that the corresponding minutes shall only contain the operative part of 
the rulings that shall be issued at the hearing, in accordance with the provisions of Section 107 
of the General Code of Procedure. 
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With this clarified, the floor was given to the attorney for the debtors and the foreign 
representative of the main reorganization process in Canada by Canacol Energy Ltd. and its 
subsidiaries, and then to the attorney to record her attendance at the hearing. 
 

Attorney for the debtors Foreign representative of the main process 
María del Rosario Gomez Nicolás Tirado 

 
II. PROCEEDINGS 

 
Preliminary issues 
 

a. Review of legality 
 
In accordance with Section 42 of the General Code of Procedure, the judge shall direct the 
proceedings and take the necessary measures to prevent their paralysis and delay. The judge shall 
also take measures to remedy procedural defects or prevent them. 
 
In line with the above, Section 132 of the same statute establishes the duty of the judge to perform 
a review of legality in order to correct or remedy any procedural defects that may constitute 
irregularities in the proceedings, for which reason this Office will rule on the request submitted 
by Macquarie Bank LTD in the following terms: 
 

I. Background 
 

1. In brief 2026-01-030261 dated January 28, 2026, Macquarie Bank LTD requested: 
 

“First: To conduct a LEGALITY REVIEW in the present proceedings under the terms 
of Section 132 of the C.G.P., so that no decision is taken until the Notice set for January 
27, 2026, is withdrawn, as ordered in the Order. 
 
Second: THEREFORE, to SUSPEND the hearing scheduled for January 30, 2026, until 
the Notice posted on January 27, 2026, is removed, in order to avoid possible procedural 
nullities and to protect the rights of creditors and interested parties.” 

 
2. With file number 2026-01-028037 of January 27, 2026, a notice was posted for a period 

of 5 days regarding the Order through which the insolvency proceedings initiated in 
accordance with the Canadian Companies' Creditors Arrangement Act (the CCAA) 
before the Court of King's Bench of Alberta in the Calgary Judicial Centre, Canada, by 
Canacol Energy Colombia S.A.S, CNE Oil & Gas S.A.S., Cantana Energy Sucursal 
Colombia, and Cneog Colombia Sucursal Colombia. 

 
II. Considerations of the Office 

 
3. Section 103 of Law 1116 of 2006 states that the publication of the order recognizing a 

foreign proceeding shall be governed by the publication mechanisms provided for in the 
same law for the order initiating the insolvency proceeding. 

 
4. In accordance with Sections 8 and 9 of Section 19 of Law 1116 of 2006, the judge in the 

admission order instructs the Judicial Support Group to post a notice of the opening of 
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the insolvency proceedings and that the administrators perform the respective publicity 
to interested parties through the appropriate means. 

 
5. Regarding the nature of this Notice, the Office notes that the insolvency law does not 

provide for personal or individual notification of the opening order to creditors but 
merely defines the means of challenge available against the order decreeing the 
commencement of the proceedings, in accordance with Section 18 of the insolvency 
statute. 
 

7. 0F

*Recovery proceedings have a specific procedural publicity regime, which differs in part 
from the general notification rules provided for in the civil procedure statute. Therefore, 
the notice of the matter and its communication to creditors is an act of procedural 
communication with freedom of form. 
 

8. In other words, the act of publicity ordered in this specific case concerning the 
recognition of foreign proceedings does not constitute a means of notifying the parties of 
the court's decision so that they may attend the proceedings. According to specialized 
doctrine, notification is “a generally clerical act, by means of which the parties and, on 
occasion, third parties are informed of the orders issued by the judge to initiate the 
proceedings, to advance their processing, and to bring them to a close. The Notice of the 
matter does not fulfill this function, as it is a purely informative act. 
 

9. To admit the contrary would lead to the understanding that the order of recognition 
could not be enforced until all creditors had been notified individually, which would be 
contrary to the purpose of the insolvency regime regarding the preservation of viable 
companies and the advancement of the bankruptcy proceedings efficiently. 
 

10. For the foregoing reasons, the posting of the notice does not affect the course of the 
present proceedings. Therefore, the requests submitted will be denied, as no defects or 
irregularities were found that could hinder the process and course of the present 
proceedings. 

 
In view of the foregoing, the Deputy Superintendent of Insolvency Proceedings, 
 

RESOLVES 
 
To deny the requests submitted by Macquarie Bank LTD in brief 2026-01-030261 dated January 
28, 2026. 
 
This decision was notified in open court. 
 
No requests or appeals for reconsideration were filed regarding the decision. 
 

b. Appeal for reconsideration against Order 2026-01-015304 dated January 15, 
2026 

 
I. Background 

 

 
* Translator’s note: Incorrectly numbered as No. 7 in the original document. 
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1. By Order 2025-01-851648 dated December 17, 2025, the Office recognized in Colombia, 
as the main foreign proceeding, the insolvency proceeding initiated by Canacol Energy 
Colombia S.A.S, CNE Oil & Gas S.A.S., Cantana Energy Sucursal Colombia, and 
Cneog Colombia Sucursal Colombia before the Court of King's Bench of Alberta of the 
Judicial Centre of Calgary, Canada. 

 
2. Through Order 2026-01-015304 of January 15, 2026, it was resolved, among other 

matters: 
 

“First. To deny the requests submitted by Macquarie Bank LTD in briefs 2026-01-
000131 and 2026-01-006516 dated January 2 and 7, 2026, in accordance with the 
grounds set forth in this ruling.” 

 
3. In brief 2026-01-022659 dated January 22, 2026, Macquarie Bank LTD filed an appeal 

for reconsideration against the previous ruling, requesting that the decision be reversed 
and, instead: 

 
3.1. Apply Section 4 of Law 2437 of 2024 in its entirety before convening a hearing to 

decide on the recognition of the orders issued by the Court of Alberta. 
 

3.2. Alternatively, allow a reasonable period of time for the interested parties and other 
creditors to present their case, provide evidence, or propose less burdensome 
formulas. 

 
4. Under consecutive number 2026-01-024205 of January 23, 2026, the appeal was served 

between January 26 and 28, 2026, in accordance with Sections 110 and 319 of the 
General Code of Procedure. 

 
5. With briefs 2026-01-031110, 2026-01-030222, and 2026-01-032414 dated January 28 and 

29, 2026, the DIP Financiers, Banco de Occidente S.A., and the debtors responded in a 
timely manner within the period for rebuttal. 

 
II. Considerations by the Office 

 
On the application of Section 4, Law 2437 of 2024 
 

6. The appellant emphasized that the Office shall apply due process, the right to 
contradiction, and the procedures established in Section 4 of Law 2437 of 2024 when 
granting or denying financing authorizations. This allows creditors to submit 
observations, evidence, and less burdensome alternatives regarding said operation. 
Otherwise, there would be a procedural flaw, procedural imbalance, and it would affect 
the rights of the interested parties. 
 

7. Additionally, this provision states that the debtor shall demonstrate to the bankruptcy 
judge that it was unable to obtain new financing for the ordinary course of its business 
prior to requesting authorization to create a first-degree guarantee on previously 
encumbered assets. Furthermore, the debtor shall have attempted to: (i) back the loan 
with guarantees on its own assets that are not encumbered in favor of other creditors or 
on newly acquired assets; and (ii) grant a second-degree lien on assets previously 
encumbered with a guarantee. 
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8. In this regard, the Office notes the following: 
 

9. Section 230 of the Constitution establishes that judges, in their rulings, are only subject 
to the rule of law and may apply case law and general principles of law as auxiliary 
criteria. 
 

2. 1F

**In accordance with this, the Supreme Court of Justice, in Ruling T-597/14, specified 
the importance of the principle of “iura novit curia” as the obligation of the judge, in 
general, without exception of jurisdiction or type of proceeding, to apply the rules and 
jurisprudential developments in accordance with the case on which his or her decision 
falls. 
 

3. Section 4 of Law 2437 of 2024 regulates the financing incentives that the debtor may 
access for the development of its ordinary business activities, indicating that this 
operation may be performed between the start of the reorganization process and the 
confirmation of the agreement, without prior authorization from the bankruptcy judge. 
 

4. The rule warns that, if the debtor proves that it was unable to obtain such financing, it 
may request authorization to obtain it, among other conditions, by granting a first-degree 
guarantee on previously encumbered assets, with the prior consent of the creditor who 
will be subordinated. However, in the absence of such consent, the judge may authorize 
the creation of the first-degree guarantee provided that reasonable protection is 
guaranteed to the secured creditor. 
 

5. This provision is therefore applicable to the specific case when: (i) the debtor company 
has been admitted to a reorganization process under the terms of Law 1116 of 2006 and 
Law 2437 of 2024; (ii) the request is submitted between the admission and the 
confirmation of the reorganization agreement; (iii) the reason for the request for 
authorization of the transaction is the failure to obtain financing and, therefore, the 
option to affect the security interest in previously encumbered assets with or without the 
consent of the secured creditor is chosen. 
 

6. In this particular case, by Order 2025-01-851648 of December 17, 2025, this Office ruled: 
 
“First. To recognize in Colombia as the main foreign proceeding the insolvency 
proceeding initiated in accordance with the Canadian Companies' Creditors 
Arrangement Act (CCAA) before the Court of King's Bench of Alberta of the Judicial 
Centre of Calgary, Canada (Court of King's Bench of Alberta of the Judicial Centre of 
Calgary, Canada) by Canacol Energy Colombia S.A.S, CNE Oil & Gas S.A.S., Cantana 
Energy Sucursal Colombia, and Cneog Colombia Sucursal Colombia.” 

 
7. With briefs 2025-01-867666, 2025-01-870054, 2025-01-872507 dated December 24, 26, 

and 29, 2025, the foreign representative of the main proceeding brought by Canacol 
Energy Ltd. and its subsidiaries in Calgary, Canada, requested: 

 
7.1. Recognition of the orders issued by the Court of Alberta, Canada, in the Second 

Order of Ratification and Addition of December 11, 2025. 
 

 
** Translator’s note: Incorrectly number as No. 2 in the original document. 
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7.2. Authorization of the establishment of the DIP Guarantee under the terms already 
ordered by the Court of Alberta, Canada, considering that it is a condition for 
obtaining DIP Financing. 

 
8. In accordance with the official translation performed by Juan Caro – Ministry of Justice 

of the Second Order of Ratification and Addition of December 11, 2025, which is 
included in the case file, the Court of King's Bench of Alberta of the Calgary Judicial 
Centre, Canada, ordered: 
 
“33. The Applicants are hereby authorized and empowered to obtain, or obtain a loan or guarantee, 
as applicable, in accordance with a line of credit from each of the Lenders in the Letter of 
Commitment (as defined below) (such lenders and, if a DIP Agent is appointed, the DIP Agent, 
collectively, the “Provisional Lender”) to finance the Applicants' working capital needs and other 
general corporate purposes, as well as capital expenditures, all in accordance with the Cash Flow 
Forecast (as defined in the Letter of Commitment) and the Letter of Commitment, provided that the 
capital loans under such line of credit do not exceed the Canadian dollar equivalent of 
USD$67,000,000, unless authorized by additional order of this Court.” 
 

9. In turn, said order stated: 
 
“37. (a) the Interim Lender may from time to time take such actions as it deems necessary or 
appropriate to file, register, record, or perfect the Interim Lender's Lien or any of the Definitive 
Documents;” 

 
10. Considering the foregoing, this Court finds that the provision alleged by the appellant is 

not applicable to the present case, for the reasons set forth below: 
 

11. Canacol Energy LTD and its direct and indirect subsidiaries were not admitted to a 
corporate reorganization process under local rules but are instead pursuing their 
corporate recovery process under the terms of the Act Respecting Arrangements with 
Creditors of Companies regulated by Calgary, Canada, a situation that was recognized by 
this Court in its Order of December 17, 2025. 
 

12. Consequently, the procedural opportunities established in Section 4 would not be 
enforceable against the applicant since no stage of negotiation with the creditors of the 
foreign process is being conducted in Colombia. 
 

13. On the other hand, according to the Second Order of Ratification and Addition of 
December 11, 2025, the Court of the King of Alberta of the Calgary Judicial Center notes that 
the applicant has already been authorized financing under the terms of the “Letter of 
Commitment,” and therefore, this Office would have no jurisdiction in this regard, as 
the foreign judge applied the rules of his jurisdiction to the matter, as was his duty. 
 

14. Therefore, this Office's jurisdiction with respect to the Financing is to recognize or not 
recognize said order, not to authorize it, verifying whether or not it violates national 
public policy rules, on which it will rule at the appropriate procedural opportunity in 
accordance with the sections of Title III of Law 1116 of 2006. 
 

15. It is in this validation of the exception to public policy that this Office shall analyze the 
impact on the guarantee of assets located in Colombia and previously encumbered in 
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favor of the secured creditor and therefore decide on the merits, consequently, whether 
or not to authorize the creation of said local encumbrance. 
 

16. To this end, the insolvency judge will refer to the relevant Colombian regulations, 
ensuring the purpose of the insolvency proceedings and of the security interests regulated 
mainly by Law 1116 of 2006, DUR 1074 of 2015, and Law 1676 of 2013, among other 
regulations. 
 

17. The foregoing is consistent with the provisions of Section 93 of Law 1116 of 2006, which 
states that in interpreting the Insolvency Regime, the international origin of the 
proceedings and the need to promote uniformity in their application and observance of 
good faith shall be considered. 
 

18. In accordance with the foregoing, contrary to the appellant's assertion, this Office has 
not violated due process, nor has it contravened the procedures established in the Law 
for the present case of recognition of a foreign judgment and authorization to establish a 
first-order guarantee. On the contrary, applying the alleged provision as already 
explained would lead to a procedural error due to non-compliance with the requirements 
established in Section 4 of Law 2437 of 2024. 

 
On the right to adversary proceedings 
 

19. The appellant stated that failing to serve notice of the request in question would prevent 
Macquarie Bank from evaluating the debtor's actual situation and from addressing the 
Court regarding the financial reality of the transaction—which was presented late. This 
results in only the position of the debtor companies and the DIP Lenders being 
considered, without taking other stakeholders into consideration. 

 
20. It was also stated that the Court lacks sufficient time to study the documents added to 

the record in order to issue a ruling on the merits regarding the submitted requests. 
 

21. Although the service of notice claimed by Macquarie Bank is not applicable due to 
mootness, it is noted that the request for recognition of the DIP financing and the 
granting of local guarantees has been publicly available in the case file since December 
24, 2025, the date from which documents related to this matter have been filed. 
 

22. Pursuant to the General Code of Process, it is the burden and duty of the parties and 
their counsel to monitor the case file in order to act within the process during the 
respective procedural stages in a timely manner. 
 

23. Therefore, the Court disagrees with the appellant's claim that only the statements made 
by the debtor companies and the DIP Lenders are being considered; upon review of the 
record, multiple statements and documentary evidence have been received from the 
appellant regarding this matter, specifically identifying the following: 

 
Filing No. Date Subject 

2026-01-000131 01/02/2026 Request to serve notice of the DIP financing approval and lien 
authorization documents. 

2026-01-006516 01/07/2026  
2026-01-008543 01/09/2025 Report on application for leave of appeal. 
2026-01-017293 01/19/2026 Statement regarding filings 2026-01-010840 and 2026-01-010832. 
2026-01-030261 01/28/2026 Legality review on the application of Section 4 of Law 2437 of 2024. 
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2026-01-022672 01/22/2026 Opposition to the request for DIP financing and lien authorization. 
2026-01-030465 01/28/2026 Submitted informal copy and unofficial translation of the document 

titled "Approval of Sale Process and Other Relief Orders." 
2026-01-030581 01/28/2026 Macquarie Bank LTD statement regarding the inventory of assets. 
2026-01-030581 01/28/2026 Observations on the inventory. 
2026-01-030465 01/28/2026 Provided the approval of the sale process and other relief orders issued 

on January 26, 2026, by the Court of King's Bench of Alberta, 
Calgary, Canada. 

 
24. In view of the foregoing, the Court questions the statement by Macquarie Bank LTD, 

which claims a lack of standing to be heard when the bankruptcy judge has not yet even 
ruled on the request for recognition of the DIP financing and the respective liens. 

 
25. In the present case, the second and fourth orders of the Writ convening the hearing to 

resolve the authorization of the DIP financing and guarantees indicated that interested 
parties could submit observations on the text of the financing agreement, as well as on 
the granting of the lien. It was also noted that they would be heard at the hearing 
convened for such purpose. Consequently, the judge has guaranteed the exercise of the 
right of contradiction in each of the procedural actions conducted regarding the 
recognition of the foreign proceeding. 

 
26. As the director of the proceedings, the bankruptcy judge is empowered to assess the 

evidence submitted or requested by the parties and, if applicable, to order or decline to 
order ex officio any evidence to verify facts presented by the parties if necessary, under the 
terms of Section 106 of Law 1116 of 2006. 

 
27. It is clarified that the Court will not only consider what has been submitted to the record 

up to the date the hearing was convened, as the appellant suggests, but rather everything 
filed until the judge issues a ruling on the merits of the request. 

 
28. Now, regarding the appellant's judgment concerning the Court's time allocation to verify 

the submitted documentation, the appellant is informed that, if necessary, the Court will 
give notice of this by decreeing the corresponding recesses of the proceedings. Otherwise, 
it shall remain silent. 

 
Regarding the lack of information by the foreign representative 
 

29. The appellant stated that the foreign representative has not provided the Court with 
complete, timely, and truthful information regarding the main proceeding, which affects 
the resolution of the request submitted by the debtors. 
 

30. In this regard, the Court insists that it shall be the one to order evidence ex officio or at 
the request of a party, if appropriate, to verify situations and matters that must be proven 
to resolve the dispute. However, the foreign representative is cautioned to ensure timely 
compliance with Section 104 of Law 1116 of 2006, fulfilling the purposes of Cross-Border 
Insolvency and international cooperation. 
 

31. In accordance with the above, the motion for reconsideration filed shall be denied. 
 
Finally, regarding the alternative request to serve a reasonable notice so that interested parties 
and other creditors may present their case, provide evidence, or propose less burdensome 
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formulas, it shall be rejected outright as the requested service of notice is not a procedure 
established by Law for this type of request. 
 
In view of the above, the Deputy Superintendency of Insolvency Proceedings, 
 

RESOLVES 
 
First. To deny the appeal filed by Macquarie Bank LTD via brief 2026-01-022659 dated January 
22, 2026. 
 
Second. To reject outright the alternative request filed by Macquarie Bank LTD via brief 2026-
01-022659 dated January 22, 2026. 
 
This ruling is notified in open court. 
 
Requests for addition filed by the foreign representative, the counsel for the debtors, and the 
counsel for the DIP lenders. 
 
The requests for addition filed regarding the scheduling of the hearing date for the review of the 
DIP financing and the creation of local guarantees were denied, as they did not meet the 
requirements of Section 287 of the General Code of Process, given that they do not correspond 
to a pending issue of the litigation to be resolved under the filed appeal. 
 
Nevertheless, once this ruling is final, the Court will issue a decision regarding the setting of the 
date and time for the hearing to review the DIP financing and the creation of local guarantees. 
 
Requests for clarification filed by Macquarie Bank LTD 
 
The secured creditor requested clarification from the Court on the following points: 
 

1. To clarify that, although Section 4 of Law 2437 of 2024 will not be applied for purposes 
of service of notice, evidence, allegations, and statements—which was the actual subject 
matter of the appeal—it be indicated whether this regulation will be applied substantively 
as announced in the very Order that was appealed and in preceding rulings. 

 
2. To clarify whether the statement regarding lack of jurisdiction refers to the application 

of the procedure under Section 4 of Law 2437 of 2024, the substantive application of said 
rule as ordered by the Canadian judge, or if, ultimately, no control will be exercised 
under the Colombian legal system. 
 

3. To clarify the procedure to be given to the submitted expert report; whether there will be 
a period for notice, rebuttal, and oral argument; and whether these will be conducted ex 
officio or at the request of the parties. 
 

4. The Ruling is not clear as to whether it is ordering the incorporation of the multiplicity 
of documents or not. 
 

5. To indicate whether or not the asset sale process approved by the judge in Calgary, 
Canada, will be considered to resolve the request for recognition of the foreign order that 
authorized the DIP financing. 
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In this regard, the Court ruled in the following terms: 
 
Regarding the procedure of Section 4 of Law 2437 of 2024 
 
In Order 2026-01-015304, by means of which the hearing for DIP financing and the granting of 
local guarantees was convened, it was provided in item 16: 
 
“In this regard, the Court shall refrain from processing the procedure established in the provision contained 
in paragraph 3 of Section 4 of Law 2437 of 2024 due to the special nature of the process and the applicable 
regime contained in Title III of Law 1116 of 2006.” 
 
In the considerations made by the Court during the present hearing, the following was clearly 
specified: 
 
“Consequently, the procedural opportunities established in Section 4 would not be opposable to the 
petitioner, as no negotiation stage with the creditors of the foreign proceeding is currently being conducted in 
Colombia.” 
 
And it was further noted that: 
 
“Thus, what falls within this Court's jurisdiction regarding the Financing is the recognition or non-
recognition of said order—not its authorization—verifying whether or not it violates national public policy 
rules, upon which it shall rule at the corresponding procedural opportunity as provided by the provisions of 
Title III of Law 1116 of 2006.” 
 
Under these terms, the request for clarification on this point is denied. 
 
Regarding the jurisdiction of the Colombian judge to issue a judgment on the DIP financing 
 
First, it is necessary to highlight that it is not the duty of this judge to provide clarification on 
rulings issued by foreign judicial authorities. 
 
It is emphasized that the Court will not resolve the approval of the DIP Financing, as this has 
already been resolved by the competent judge in Calgary, Canada. Therefore, as previously 
indicated, this local judge will verify under Title III of Law 1116 of 2006 that the foreign order 
authorizing the Financing is consistent with Colombian public policy rules. This matter will be 
resolved at a procedural stage subsequent to this hearing. 
 
Regarding the granting of the first-priority security interest regulated in the Commitment Letter, 
as specified when resolving the appeal, this judge “shall resort to Colombian regulations on the matter, 
guaranteeing the purpose of the insolvency and secured transactions process regulated primarily by Law 
1116 of 2006, Decree 1074 of 2015, and Law 1676 of 2013, among other regulations.” 
 
Regarding the treatment of the expert report added to the record and all documents provided 
by Macquarie 
 
Although the judge cited the memorials through which Macquarie Bank LTD has commented 
on the request for recognition of the DIP financing, it was for the purpose of demonstrating that 
this Court has not violated its right of contradiction and procedural guarantees. 
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Therefore, at the corresponding procedural opportunity, a ruling on the merits will be issued 
regarding all documents added to the record by the intervener and all parties to the process. In 
that sense, clarification does not apply. 
 
Regarding the fulfillment of the monitor's duties 
 
As already noted in the preamble of the ruling, the foreign representative must ensure timely 
compliance with Section 104 of Law 1116 of 2006, fulfilling the purposes of Cross-Border 
Insolvency and international cooperation. 
 
Furthermore, regarding this matter, memorials 2026-01-031297 and 2026-01-031282 are in the 
record, wherein Macquarie Bank LTD requests a declaration of non-compliance by the monitor 
and foreign representative, which shall be resolved in a separate ruling. 
 
In merit of the foregoing, the Deputy Superintendent of Insolvency Proceedings, 
 

RESOLVES 
 
First. To deny the requests for addition filed by Macquarie Bank LTD, the foreign 
representative, the DIP Lenders, and the debtors. 
 
Second. To deny the clarifications filed by Macquarie Bank LTD. 
 
This decision was notified in open court. 
 
The decision is final. 
 

c. Request to convene a hearing 
 
Macquarie Bank LTD, the DIP Lenders, and the debtors jointly requested that a date be set for 
the recognition of the DIP financing and the granting of local measures. 
 
The Court noted that, in order to comply with the principles of economy and procedural celerity 
required by the present case, and given that the ruling that resolved the appeal has become final, 
the hearing date is set for February 5, 2026, at 9:00 a.m. 
 

IV. CLOSING 
 
The present proceeding is concluded at 12:00 p.m. on January 30, 2026. In witness whereof, the 
presiding official signs it. 
 
Santiago Londoño Correa 
Deputy Superintendent of Insolvency Proceedings 
DRAFTED BY: 
NAME: L4035 
POSITION: Coordinator of the Reorganization Proceedings Group A (Acting) 
REVIEWED BY: 
NAME: V7783 
POSITION: Advisor to the Deputy for Insolvency Proceedings 
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APPROVED BY: 
NAME: SANTIAGO LONDOÑO CORREA 
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This is a true and accurate translation of the attached document. I am a certified Translator and Interpreter pursuant 
to License No. 539 of 2019, issued by Universidad Nacional de Colombia. 

 
Carlos Eduardo Amaya Fernández 
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Lic. 539/2019 

 
 

 





 
 
 
Licensed translation No. 171/2026 
16.02.2026 

 
 
 

 
MINUTES 

 
HEARING TO DECIDE ON THE RECOGNITION OF THE ORDERS ISSUED BY THE COURT OF KING’S BENCH OF ALBERTA, 

CALGARY, CANADA, IN THE CONFIRMATION AND SUPPLEMENTAL ORDER DATED DECEMBER 11, 2025, PURSUANT 

TO TITLE III OF LAW 1116 OF 2006, AND REQUESTS RELATED TO THE AUTHORIZATION FOR THE CREATION OF LOCAL 

SECURITY INTERESTS 
 

DATE: February 5, 6 and 9, 2026 
TIME: 9:00 a.m. 

NOTICE: Order No. 2026-01-015304 dated January 15, 2026 
VENUE: Superintendence of Companies 

DEBTOR: Canacol Energy Colombia S.A.S. 
CNE Oil & Gas S.A.S. 

Cantana Energy Colombia Branch 
Cneog Colombia Colombia Branch 

CASE FILE: 40197 
 

PURPOSE OF THE HEARING 
 
To decide on the recognition of the orders issued by the Court of King’s Bench of Alberta, Calgary, Canada, in the 
Confirmation and Supplemental Order dated December 11, 2025, pursuant to Title III of Law 1116 of 2006, and on 
requests related to the granting of local security interests. 
 

STRUCTURE OF THE HEARING 
 

(I) Opening 
(II) Proceedings 

a. Preliminary matter – Request for adjournment 
b. Recognition of DIP financing and security interests 

(III) Closing 
 

I. OPENING 
 
At 9:00 a.m. on February 5, 2026, the hearing commenced, presided over by the Deputy Superintendent for Insolvency 
Proceedings of the Superintendence of Companies, who stated that the proceeding would be conducted virtually, in 
accordance with the protocol set forth in the summons. However, participants were reminded that they were required 
to keep their microphones and cameras turned off and would only intervene once the judge had granted them the floor. 
 
It was likewise noted that the corresponding Minutes would contain only the operative portion of any orders issued 
during the hearing, in accordance with Section 107 of the General Code of Procedure. 
 
Having clarified the foregoing, the floor was granted to counsel for the debtors and to the foreign representative of the 
main reorganization proceeding conducted in Canada by Canacol Energy Ltd. and its subsidiaries, in order to place on 
record their attendance at the hearing. 
 

Counsel for the 
debtors 

Foreign representative of the 
main proceeding 

María del Rosario Gómez Nicolás Tirado 
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II. PROCEEDINGS 
 
Preliminary matters 
 
a. Nullity 
 

I. Background 
 
By submission No. 2026-01-044677 dated February 5, 2026, counsel for Macquarie Bank LTD filed a motion for nullity 
invoking grounds 1, 5 and 8 of Section 133 of the General Code of Procedure, alleging: (i) lack of jurisdiction of the 
judge to rule on matters relating to DIP financing, (ii) failure to order and take evidence, and (iii) lack of notice of the 
recognition decision. 
 

II. Considerations of the Court 
 
Section 135 of the General Code of Procedure provides that the judge shall summarily dismiss any motion for nullity 
based on facts that could have been raised as preliminary objections, or any motion filed after the defect has been cured. 
 
Section 136 thereof further provides that nullities shall be deemed cured when the party entitled to invoke them failed 
to do so in a timely manner or acted without raising them. 
 
In the case under study, it is noted that the motion for nullity filed by Macquarie Bank LTD shall be summarily 
dismissed because the grounds invoked were raised after having been cured, as follows: 
 
The alleged lack of jurisdiction and the omission to order evidence by the insolvency judge in relation to the DIP 
financing should have been raised at the time this Office scheduled today’s hearing. This did not occur. On the contrary, 
the applicant supported the scheduling thereof, fully aware that it would be conducted solely for the purpose of resolving 
the requests related to DIP financing and local security interests. It is therefore concluded that counsel acted without 
raising the alleged nullity. 
 
With respect to the evidence, it is noted that such requests were submitted after January 15, 2026, the date of the notice 
convening this hearing, as evidenced by submission No. 2026-01-022672 dated January 22, 2026. 
 
Notwithstanding, counsel is advised that a ruling on the requested evidence will be issued at this hearing. 
 
Finally, regarding notice to the parties of the recognition of the foreign proceeding through the posting of notice and 
registration in the mercantile registry, it is clarified that this matter has already been debated and the point was made 
that insolvency law does not provide for personal or individual service of the commencement order upon creditors, but 
rather limits itself to defining the remedies available against the order initiating the proceeding pursuant to Section 18 
of the insolvency statute. 
 
That said, the notice was duly posted and removed in accordance with the applicable terms, prior to the date on which 
the motion for nullity was filed. 
 
Likewise, submission No. 2026-01-044671 was added to the record, whereby the Bogotá Chamber of Commerce 
informed this Office of the registration of the recognition order. 
 
In light of the foregoing, the Deputy Superintendent for Insolvency Proceedings 
 

RESOLVES 
 
To summarily dismiss the motion for nullity filed by Macquarie Bank by submission No. 2026-01-044677 dated 
February 5, 2026. 
 
At this point, no requests for addition, clarification, or correction were made. 
 
Motion for Reconsideration Filed by Macquarie Bank LTD 
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The creditor requested reconsideration of the decision, stating that none of the grounds had been cured, as erroneously 
indicated by the Office. It added that ground 1 of Section 133 is incurable and that it arose from the decision issued on 
January 30, 2026. It argued that there was a lack of jurisdiction based on functional competence and, accordingly, that 
this Office lacked authority to rule on authorizations and the creation of security interests in this proceeding. 
 
It stated that there had been no ruling regarding the requested evidence and further requested that Colombian law be 
applied with respect to the evidentiary procedure. 
 
Regarding notice and communication, the creditor stated that the lapse of time occurred after the recognition orders 
and that a ruling was issued in the context of the motion for reconsideration. 
 
The Office then ruled as follows: 
 
With respect to jurisdiction 
 
The Office reiterates that Macquarie Bank LTD should have raised this nullity on January 30, 2026, the date on which 
this Office scheduled the present hearing, as, contrary to what the appellant asserted, it did in fact act after the “alleged 
lack of jurisdiction it claims,” since within the period for enforcement it filed requests for addition and clarification, 
which were previously resolved. 
 
Moreover, the appellant misconstrues what was stated at the prior hearing regarding the alleged lack of jurisdiction 
expressed by this judge concerning the authorization – or lack thereof – of the DIP Financing. 
 
At the hearing, the following was stated verbatim, as referenced in the nullity motion: 
 

“The Court of King’s Bench of Alberta, Calgary Judicial Centre, is advised that the applicant has already been authorized 
financing under the terms of the commitment letter. Therefore, this Office will not have jurisdiction in that regard, since the foreign 
judge applied the rules of its jurisdiction to the matter, as it was required to do. Accordingly, what falls within the competence of 
this Office with respect to the financing is the recognition or not of that order, not its authorization. 
 
First, it must be noted that it does not fall within this judge’s purview to clarify orders issued by foreign judicial authorities. It is 
reiterated that this Office will not decide on the approval of the DIP financing, as that matter has already been resolved by the 
competent judge in Calgary, Canada. Therefore, this local judge, as previously indicated under Title III of Law 1116 of 2006, will 
verify that the foreign order authorizing the financing is consistent with public policy rules, a matter that will be resolved at a 
procedural stage subsequent to this hearing.” 

 
In light of the literal wording of what was stated by this Office, counsel is admonished to refrain from making assertions 
or attributing statements to the judge that were not made during the hearings held. 
 
At no time has the judge declared a lack of jurisdiction; on the contrary, it has assumed jurisdiction and has consistently 
affirmed that in this proceeding all provisions of Title III of Law 1116 of 2006 on cross-border insolvency apply, in 
relation to the recognition of the foreign proceeding and the measures that may be granted pursuant to cooperation with 
international courts. Under this framework, the exequatur procedure established in the General Code of Procedure does 
not apply; instead, the special rule contained in the chapter on cross-border insolvency of Law 1116 of 2006 governs. 
 
With respect to the evidence 
 
The Office reiterates what was decided at the hearing of January 30, 2026, regarding the non-application of the 
procedural opportunities set forth in Section 4 of Law 2437 of 2020, including service for comment. It is further noted 
that the opportunity to challenge evidence has not yet taken place, and a ruling on this specific matter will be issued 
later in this hearing. 
 
Regarding notice and communication of the orders issued 
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With respect to notice of the order, counsel is once again advised that this matter was already resolved in the context of 
the motion for reconsideration during the hearing held on January 30, 2026, as explained when ruling on the nullity. It 
must also be added that counsel has submitted multiple pleadings and documentary evidence on this matter. 
 
It is noted that the request for recognition of the DIP financing and the granting of local security interests has been 
publicly available in the case file since December 24, 2025, and documents related to that matter have been filed from 
that date. 
 
Clarification of the motion by Macquarie Bank LTD 
 
It requested clarification of the order on the following points: (i) to indicate whether in this proceeding the recognition 
of the DIP financing order will or will not be carried out, (ii) to state whether such recognition will be granted as a 
measure pursuant to Title III of the insolvency statute or which rule would apply, (iii) to specify whether the jurisdiction 
invoked by the Office is to decide on the recognition of the foreign order regarding the DIP Financing and the creation 
of security interests over assets in Colombia, (iv) whether the Office will rule on the granting of security interests not 
authorized by the foreign judge, and (v) that the Order specify the date on which the notice was posted, the date on 
which this hearing was convened, and when the notification period expired, in order to determine whether such notice 
was effected prior to holding this hearing. 
 
In this regard, the Office made the following ruling: 
 
Pursuant to Section 285 of the procedural statute, “A judgment is not revocable or amendable by the judge who rendered it. 
However, it may be clarified, ex officio or at the request of a party, when it contains concepts or phrases that give rise to genuine 
doubt, provided that they are contained in the operative part of the judgment or influence it. The clarification of an order shall proceed 
under the same circumstances. The clarification shall proceed ex officio or upon request of a party filed within the period before the 
order becomes final (…).” 
 
It should be noted that clarifications are conceived as exceptional mechanisms to obtain certainty from the judge 
regarding the expressions contained in the operative part or in the reasoning of the decision that have a direct impact 
thereon, when either gives rise to genuine doubt due to unintelligible drafting, imprecise terminology, or the use of 
expressions that distort the technical meaning of a term. 
 
This position is grounded in the Constitutional Court’s jurisprudence, which has stated that “… what is clarified is that 
which offers doubt, that which is ambiguous, that which may cause perplexity in its understanding, and only with respect to the 
operative part of a decision or when what is stated in the reasoning influences the former.” 
 
Likewise, according to the Supreme Court of Justice, clarifications are only admissible where there are issues of 
“unintelligible drafting or concerning the scope of a concept or phrase in relation to the operative part of the judgment.” 
 
Accordingly, unless it is fully established that the wording of the challenged order is unintelligible, uses imprecise terms, 
or distorts the technical meaning of a term, the prohibition against the judge ruling again on the substance of the Order 
must remain intact. 
 
In this case, the request for clarification shall be denied, since the matters alleged do not meet the requirements of 
Section 285 of the General Code of Procedure, but rather reflect disagreement with the decisions issued by this Office. 
It is noted that the order issued is clear in both its reasoning and operative sections and does not give rise to doubts as 
to what was decided. 
 
Furthermore, with respect to the requests submitted by counsel, a clarification motion cannot be used to require the 
Office to anticipate the matters to be decided in the course of this hearing. 
 
Additionally, several requests had already been ruled upon prior to the hearing and are contained in decisions that have 
become final. 
 
Accordingly, the request for clarification was denied. 
 
This decision was notified in open court. 
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The decision is final and binding. 
 
b. Miscellaneous Requests 
 

I. Background 
 
1. By submission No. 2026-01-021304 dated January 21, 2026, Macquarie Bank LTD requested the adjournment 

of the present hearing on the grounds that, within the framework of the debtor’s foreign proceeding pending 
before the Court of King’s Bench of Alberta, Calgary Judicial Centre, Canada, a hearing had been scheduled for 
Monday, January 26, 2026. Accordingly, it requested that this hearing be rescheduled for a later date. 
 

2. It argued that the decisions adopted at that hearing could have an impact on the present proceeding. 
 

3. By submission No. 2026-01-021307 dated January 21, 2026, Macquarie Bank LTD requested: 
 

1. That the hearing scheduled by this Office be rescheduled for a date after January 22, 2026, as documents 
had been made available less than two (2) business days prior to the hearing, which could affect the due 
process rights of the other interested parties. 

2. That the Superintendence expressly grant a period for comment with respect to such information, pursuant 
to the applicable law. 

3. That all orders, submissions, and documents pertaining to the matter be incorporated into the digital case 
file to guarantee the right to information of the parties participating in the proceeding prior to the hearing. 

 
4. By filing No. 2026-01-033401 dated January 29, 2026, Valoración Económica Ambiental S.A.S. requested, 

among other matters, that the updated financial statements, notes, and inventories be disclosed to the interested 
parties or formally served upon them, to ensure transparency of the financial information within the proceeding. 
 

5. By submission No. 2026-01-024179 dated January 22, 2026, Petroseismic Services S.A. requested that, prior to 
ruling on the creation of security interests over the companies’ assets, the inventories of assets and liabilities filed 
by submission No. 2026-01-008530 dated January 9, 2026, be served upon creditors and interested parties. 
 

6. By submission No. 2026-01-044682, counsel for Macquarie Bank set forth all matters allegedly pending 
resolution by this Office. 

 
II. Considerations of the Office 

 
Regarding the requests of Macquarie Bank LTD 
 
The requests to adjourn the hearing originally scheduled for January 22, 2026, shall be denied as moot, since at the 
hearing held on January 30, 2026, it was rescheduled for today at the request, among others, of Macquarie Bank LTD. 
That decision was not objected to by the interested party and has become final. 
 
Secondly, with respect to the request for an express period for comment regarding the documents submitted in 
connection with the DIP Financing, it shall be denied as inadmissible, since this matter was discussed at the hearing of 
January 30, 2026, and the parties must abide by the decision rendered. 
 
Concerning the incorporation of Orders No. 2026-01-015304 and 2026-01-018637 dated January 15, 2026, the attendees 
are informed that they were duly notified in the court’s daily listings of January 16 and 20, 2026, all of which are 
available on this Entity’s Virtual Docket application. 
 
Likewise, all documents submitted by the parties in this proceeding are available in the case file. 
 
Finally, regarding the submissions referenced by counsel for Macquarie Bank LTD, the Office notes that some relate to 
matters to be discussed at the present hearing, while others will be resolved in a separate order, and none hinder the 
continuation of the proceedings. Accordingly, this request is dismissed. 
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For the foregoing reasons, the requests submitted on this matter are denied. 
 
Regarding the requests of Valoración Económica Ambiental S.A.S. and Petroseismic Services S.A. 
 
Regarding the request for service of the inventory of assets, it is noted that the Insolvency Regime does not provide for 
service of inventories in order for the insolvency judge to rule on requests for recognition of foreign decisions, pursuant 
to Title III of the insolvency statute. It must be emphasized that no reorganization proceeding has been initiated in 
Colombia with respect to the branches and subsidiaries domiciled in Colombia; therefore, Sections 19 and 29 of Law 
1116 of 2006 are not applicable. Consequently, the request shall be denied. 
 
In the present case, in the second and fourth operative paragraphs of the Order convening the hearing to decide on the 
authorization of the DIP financing and security interests, it was indicated that interested parties could submit 
observations regarding the text of the financing agreement as well as the granting of the lien. It was also stated that they 
would be heard at the hearing convened for such purpose. Accordingly, the judge has ensured the protection of the right 
to challenge in each of the procedural actions conducted in connection with the recognition of the foreign proceeding. 
 
In light of the foregoing, the Deputy Superintendent for Insolvency Proceedings, 
 

Resolves 
 
To deny the requests submitted, on the terms set forth above. 
 
This decision was notified in open court. 
 
Requests: 
 
Regarding the request for clarification filed by Macquarie Bank LTD 
 
It requested clarification as to which requests were being denied, since there were requests to serve the inventories, 
including their update, and to incorporate into the case file the documents required by the recognition Order. 
 
On this point, it was indicated that the request was denied as it does not meet the requirements of Section 285 of the 
General Code of Procedure, since the decision does not contain concepts or phrases that give rise to genuine doubt. 
 
Regarding the request for addition filed by Petroseismic Services S.A. 
 
It stated that, in addition to the request to serve the inventories, the submission had also raised issues concerning the 
return of retained guarantees. 
 
In this regard, the order is supplemented with a second operative paragraph, stating that with respect to the other 
requests submitted, the Office will issue a ruling in a separate order. 
 
This decision was notified in open court. 
 
Appeals: 
 
Petroseismic Services S.A. 
 
It requested reconsideration of the decision and, instead, that the updated financial statements, notes, and inventories 
be served. 
 
The Office ruled as follows: 
 
Section 230 of the Constitution provides that judges, in their decisions, are subject only to the rule of law, and may 
apply jurisprudence and general principles of law as auxiliary criteria. 
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Accordingly, this Office cannot grant procedural opportunities that are not established by law, as is the case here. At 
the hearing of January 30, 2026, a legality review was conducted, in which it was specified that the right to challenge 
and due process have been guaranteed throughout this proceeding, since all necessary documentation is in the case file 
and the interested parties bear the procedural burden of submitting their observations. 
 
In the second and fourth operative paragraphs of Order No. 2026-01-015304 dated January 15, 2026, convening the 
present hearing, it was indicated that interested parties could submit observations regarding the text of the financing 
agreement as well as the granting of the lien. It was also stated that they would be heard at the hearing convened for 
such purpose. Accordingly, the judge has safeguarded the exercise of the right to challenge in each of the procedural 
actions conducted in connection with the recognition of the foreign proceeding. 
 
On these grounds, the appeal was denied. 
 
This decision was notified in open court. 
 
The decision is final and binding. 
 
c. Request for Evidence 
 

I. BACKGROUND 
 
1. By submission No. 2026-01-022672 dated January 22, 2026, counsel for Macquarie Bank LTD requested that 61 

documentary exhibits attached to the filing be admitted into evidence. 
 

2. It likewise requested that the “Independent expert report on the reasonable protection of the secured creditor in relation to 
the request for DIP Financing with first-lien security,” prepared by Cerrito Capital S.A.S., be admitted as evidence 
pursuant to Section 226 of the General Code of Procedure. 
 

3. By submission No. 2026-01-033401 dated January 29, 2026, counsel for Valoración Económica Ambiental 
S.A.S. requested that the experts from Cerrito Capital S.A.S. be summoned ex officio to a hearing, to examine 
them regarding the report that challenges the valuation of Canacol’s assets. 

 
II. CONSIDERATIONS OF THE OFFICE 

 
4. In order to decide on the recognition of the orders issued by the Court of King’s Bench of Alberta, Calgary, 

Canada, in the Confirmation and Supplemental Order dated December 11, 2025, and on matters related to the 
authorization for the creation of local security interests, the judge shall rely on the documentary evidence 
submitted by the parties and contained in the case file of the foreign proceeding recognition. 
 

5. With respect to the request to admit as evidence the expert report prepared by the consulting firm Cerrito Capital 
S.A.S. and signed by experts Manuel Maiguashca and Tomás de la Calle, the following is noted: 
 

6. Under Title III of Law 1116 of 2006, Colombian judges hear matters concerning the recognition of foreign 
proceedings pursuant to the UNCITRAL Model Law –incorporated into Colombian law–. The function of the 
recognition judge is not to reopen or substitute the substantive evidentiary assessment already conducted by the 
judge of the main proceeding, but rather to facilitate the effectiveness and cross-border coordination of foreign 
orders. 
 

7. At this stage, the documentary evidence submitted by the parties and contained in the recognition file is sufficient 
to decide on the subject matter of this hearing, without requiring a new technical assessment on asset valuation, 
as this has already been determined by the foreign court. 
 

8. The applicant states in its submission that: 
 
“The report is relevant, pertinent, and useful for the Office’s decision, insofar as it provides technical and financial elements 
demonstrating that Canacol’s total net assets cannot and should not be equivalent to the company’s reserves, for the reasons 
indicated therein; therefore, the alleged security over assets in the amount of USD $1.1 billion is inaccurate and clearly leaves 
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MACQUARIE BANK LTD entirely unprotected, as it is currently a Secured Creditor that cannot be relegated to the general 
pledge of a debtor which lacks the repayment capacity it asserts.” 
 
It further added that: “The purpose of the Expert Evidence, from an economic and technical perspective, is to determine the 
valuation of Canacol’s assets and to analyze whether the requested DIP financing ensures that my Client remains reasonably 
protected, considering that no other security is offered in such request.” 
 

9. The issue of asset valuation was already debated and resolved by the Alberta Court at the hearing held on 
December 10 and 11, 2025. Reopening this issue would undermine the nature of the recognition and 
authorization of the DIP financing and would exceed the jurisdiction of this Office. 
 

10. By submission No. 2025-01-870054 dated December 26, 2025, the foreign representative of the reorganization 
proceedings filed the transcript of the hearing approving the DIP financing, in which the Court stated (page 169): 
 
“The alleged substantive prejudice also takes two forms. The first is that Macquarie would lose its priority position to the DIP 
lender. It is at this point that the valuation debate arose. Upon reviewing the transcript, I noted that this very issue had already 
been raised and resolved by Justice Bourque on November 28 and was subsequently litigated again before me. 
 
Regardless of the valuation method used, Canacol has sufficient assets to satisfy all priming charges and Macquarie’s credit 
facility and, depending on the valuation scenario adopted, perhaps even to satisfy some or all unsecured creditors at present. 
 
Furthermore, I accept as the best evidence the reserve value contained in Appendix A to Mr. Bednar’s affidavit dated December 
8, 2025, even if only the value of proven reserves is considered. Even the book value or the approximate value derived from the 
current bond price adequately covers Macquarie’s position.” 
 

11. Although Section 226 of the General Code of Procedure allows for the assessment of expert reports submitted by 
the parties, this requires that the evidence be relevant, pertinent, and useful to the matter to be decided. Here, the 
report is not, as it attempts to transfer to the secondary proceeding a substantive technical assessment already 
settled by the competent foreign judge in the main proceeding concerning the DIP order. 
 

12. Accordingly, this Office reiterates that it is not within its jurisdiction to assess or admit as evidence the expert 
report submitted, as far as such evidentiary matter has already been analyzed and decided by the judge of the 
main proceeding before the Alberta Court, Canada; therefore, the request shall be denied. 
 

13. Consequently, the request to summon the experts is premised on the assumption that the report constitutes 
admissible evidence. As it does not —for the foregoing reasons— the summoning and examination lack purpose. 

 
In light of the foregoing, the Deputy Superintendent for Insolvency Proceedings, 
 

Resolves 
 
First. To deny the request of Macquarie Bank LTD to admit as expert evidence the document entitled “Independent 
expert report on the reasonable protection of the secured creditor in relation to the request for DIP financing with first-
lien security,” for the reasons stated. 
 
Second. To deny the request of Valoración Económica Ambiental S.A.S. to summon ex officio the experts from Cerrito 
Capital S.A.S. for examination regarding said report. 
 
Third. To admit as evidence the documentary exhibits submitted by Macquarie Bank LTD with submission No. 2026-
01-022672 dated January 22, 2026, listed under section A thereof, as well as the other documentary evidence contained 
in the case file. 
 
This decision was notified in open court. 
 
At this stage, no requests for addition, clarification, or correction were submitted. 
 
Appeal Filed by Macquarie Bank LTD 
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Counsel for Macquarie Bank LTD requested that the order be revoked and, instead, that the expert report submitted 
with filing No. 2026-01-022672 dated January 22, 2026, be admitted as expert evidence and that the corresponding 
service be effected pursuant to Section 226 of the General Code of Procedure. 
 
In this regard, it argued that, contrary to what was stated by the Office, the evidence is relevant, pertinent, and useful 
to conduct a technical assessment of the sufficiency of the security. The local judge must rule on the financing and the 
priming lien, as well as on the reasonable protection of the creditor that will be affected by the creation of the security 
interest. 
 
It further stated that the refusal prevents it from proving, by a technical, relevant, and timely submitted means of 
evidence, a fundamental matter of the subject of the hearing, thereby violating the principle of freedom of evidence 
established under Colombian law. 
 
The appeal was served, and submissions were made by the foreign representative, counsel for the debtors, and counsel 
for the lenders. 
 
Considerations of the Office 
 
The issue of asset valuation was already debated and resolved by the Alberta Court at the hearing held on December 
10 and 11, 2025. Reopening this issue would undermine the recognition and authorization of the DIP financing and 
would exceed the jurisdiction of this Office. 
 
Pursuant to Section 93 of Law 1116 of 2006, the application of cross-border insolvency rules must consider their 
international origin and the need to promote uniformity in their application and the observance of good faith. 
 
By filing No. 2025-01-870054 dated December 26, 2025, the foreign representative of the reorganization proceeding 
submitted the transcript of the DIP financing approval hearing held on December 10, 2025, before the Alberta Court, 
Canada, in which the Court indicated: 
 

(i) That the issue had already been raised and resolved by the judge who admitted the main proceeding and 
by the judge who authorized the financing. 

(ii) That the foreign judge noted that Canacol has sufficient assets to satisfy all priming charges. 
(iii) That even proven reserves alone cover the value of the security. 

 
Furthermore, it is noted that by filing No. 2026-01-008543 dated January 9, 2026, counsel for Macquarie Bank informed 
this Office that it had filed a memorandum seeking leave to appeal before the Alberta Court of Appeal. Such appeal 
concerns the order addressing the DIP financing issued on December 11, 2025. 
 
In the referenced memorandum, Macquarie Bank stated that: 
 

“Despite the Company’s concession that material prejudice is the central consideration under Section 11.2(4), Justice Mah 
concluded that the DIP Facility and its charge would not materially prejudice Macquarie but did so without citing jurisprudence 
or analyzing what constitutes ‘material prejudice.’ Moreover, he did not give proper weight to Macquarie’s expert evidence and 
made a value judgment without adequate factual support.” 

 
It further stated that: 
 

“In his affidavit of December 5, 2025, Jason Bednar stated that ‘no prejudice will result to Macquarie’ from the proposed priming 
charge, relying exclusively on the unaudited book value of the assets in the Company’s consolidated interim financial statements. 
This was the only financial evidence presented by the Company on December 5, 2025, in support of the proposed priming charge. 
The Company did not provide current valuations, binding investment or sale agreements, fairness opinions, or detailed financial 
analyses supporting that general assertion. There was no evidence that the Company had sought a subordinated DIP, nor that the 
DIP lender would refuse to finance it. 
 
Macquarie objected to that assertion since subordinating Macquarie’s term loan by approximately USD 70 million without its 
consent is inherently prejudicial and materially increases repayment risk. Macquarie also challenged the Company’s valuation, 
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citing market indicators, including that unsecured notes were trading at approximately 18 cents on the dollar, indicating that the 
Company’s enterprise value is materially below book value and, at a minimum, uncertain. In addition, Macquarie submitted 
expert evidence establishing that, under Colombian insolvency law, a first-ranking charge over previously encumbered assets 
requires the prior consent of the existing secured creditor. Absent consent, a Colombian court may authorize priority for post-
petition financing only where the originally secured creditor receives ‘reasonable protection,’ which in practice entails material 
value through payment or substantial new collateral.” 

 
From the foregoing, it is evident that Macquarie Bank has been pursuing the corresponding procedural actions before 
the Alberta Court with respect to issues relating to the valuation of the debtor companies’ assets. This is further 
confirmed in the memorandum seeking leave to appeal, the hearing of which is scheduled for February 26, 2026. 
Accordingly, this Office finds no violation of the principle of freedom of evidence alleged by the appellant. 
 
Within the framework of cross-border insolvency, this judge does not constitute an additional instance for reviewing 
the orders or decisions issued by the foreign court. By virtue of the principle of international cooperation, the powers of 
the local judge in the secondary proceeding are limited to verifying that such decisions do not manifestly violate 
domestic public policy rules. 
 
On these grounds, the appeal is dismissed. 
 
d. On the request for recognition of the orders issued by the Court of King’s Bench of Alberta, Calgary, Canada, 

in the Confirmation and Supplemental Order dated December 11, 2025, pursuant to Title III of Law 1116 of 
2006, and requests related to the authorization for the creation of local security interests 

 
I. BACKGROUND 

 
1. By Order No. 2025-01-851648 dated December 17, 2025, the insolvency proceeding commenced pursuant to the 

Companies’ Creditors Arrangement Act (CCAA) before the Court of King’s Bench of Alberta, Calgary Judicial 
Centre, Canada, by Canacol Energy Colombia S.A.S., CNE Oil & Gas S.A.S., Cantana Energy Colombia 
Branch, and Cneog Colombia Colombia Branch, was recognized in Colombia as a foreign main proceeding. 
 

2. By submissions No. 2025-01-867666, 2025-01-870054, and 2025-01-872507 dated December 24, 26, and 29, 
2025, KPMG INC requested recognition of the orders issued by the Court of King’s Bench of Alberta, Calgary, 
Canada, in the Confirmation and Supplemental Order dated December 11, 2025. This entails recognition of the 
DIP Financing and local security interests. 
 

3. By submissions No. 2026-01-003601 and 2026-01-008538 dated January 6 and 9, 2026, the DIP Lenders and 
Canacol Energy Ltd. supported the requests submitted by KPMG INC. 
 

4. By filing No. 2026-01-008543 dated January 9, 2026, Macquarie Bank Ltd. informed that it had filed a 
Memorandum before the Court of King’s Bench of Alberta, Calgary Judicial Centre, Canada, seeking leave to 
appeal before the Alberta Court of Appeal against the order addressing the DIP financing. On this matter, KPMG 
INC submitted a response by way of filing No. 2026-01-022436. 
 

5. By submission No. 2026-01-022672 dated January 26, 2026, Macquarie Bank LTD filed a written opposition to 
the request submitted by KPMG INC for recognition of the foreign order. 
 

6. By filing No. 2026-01-030581 dated January 28, 2026, Macquarie Bank LTD submitted observations regarding 
the asset inventory of the Canacol Group. 
 

7. By filing No. 2026-01-015984 dated January 16, 2026, Nicolás Tirado Tirado, counsel for KPMG INC, 
submitted (i) Amendment No. 1 to the DIP financing commitment of the Debtors, executed on December 8, 
2025; and (ii) the amended and restated DIP financing commitment of the Debtors, executed on January 7, 2026. 
 

8. By submission No. 2026-01-030465 dated January 28, 2026, Macquarie Bank LTD submitted the Approval of 
the Sale Process and other Relief Orders, noting that the foreign representative had not explained to this Office 
the implications of such transaction on the DIP Financing. 
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9. By filings No. 2026-01-026088 and 2026-01-024264 dated January 23, 2026, and No. 2026-01-032398 dated 
January 29, 2026, Serinco Drilling S.A., Global Oil & Energy Services S.A.S., and the Colombian Geological 
Service requested that the DIP Financing be denied or strictly conditioned until liabilities are resolved and the 
rights of victims are protected. In this regard, the debtors responded by filings No. 2026-01-032425 and 2026-01-
032419 dated January 29, 2026. 

 
At this stage, the Office granted the floor to the foreign representative, counsel for the debtors, the “Lenders,” and 
other interested creditors, as well as the opportunity for rebuttal by each of the intervening parties. 
 
After hearing the parties, and prior to ruling on the merits regarding the recognition of the DIP financing and the security 
interests to be granted, the Office ordered a recess of the hearing until February 6, 2026, at 10:00 a.m. 
 

DATE February 6, 2026 
TIME 9:00 a.m. 

VENUE Superintendence of Companies 
SUBJECT OF THE PROCEEDING Canacol Energy Colombia S.A.S. 

CNE Oil & Gas S.A.S. 
Cantana Energy Colombia Branch 
Cneog Colombia Colombia Branch 

CASE FILE 40197 
 

PURPOSE OF THE HEARING 
 
To decide on the recognition of the orders issued by the Court of King’s Bench of Alberta, Calgary, Canada, in the 
Confirmation and Supplemental Order dated December 11, 2025, pursuant to Title III of Law 1116 of 2006, and on 
requests related to the granting of local security interests. 
 

STRUCTURE OF THE HEARING 
 

(I) Proceedings 
a. Decision on the recognition of the foreign order concerning the DIP financing and foreign order 

(II) Closing 
 

I. PROCEEDINGS 
 

II. CONSIDERATIONS OF THE OFFICE 
 

(i) On the public policy exception and its restrictive interpretation 
 
Pursuant to Section 91, which reproduces Article 6 of the UNCITRAL Model Law, “Nothing in this Title (referring to 
Title III of Law 1116 of 2006) prevents the competent Colombian authorities from refusing to take an action that would 
be manifestly contrary to the public policy of the Republic of Colombia.” 
 
In this regard, the Guide to Enactment and Interpretation of the UNCITRAL Model Law on Cross-Border Insolvency 
notes that, since the notion of public policy depends on domestic law, its content may differ from one State to another, 
and therefore no uniform definition was attempted in Article 6. 
 
In some States, the concept of “public policy” is given an extremely broad meaning, potentially referring to any 
mandatory rule of domestic law. However, in many States the public policy exception is limited to the fundamental 
principles of law and, in particular, to constitutional guarantees. In those States, the public policy exception would be 
invoked to deny the application of a foreign rule or to refuse recognition of a foreign judicial decision or arbitral award 
only if doing so would result in the violation of one of those fundamental principles. 
 
With respect to the possibility of applying the public policy exception in the context of the Model Law, it should be 
noted that in an increasing number of countries there exists a distinction between the concept of public policy applicable 
to domestic matters and that applicable in matters of international cooperation and recognition of the effects of foreign 



 
 
 
Licensed translation No. 171/2026 
16.02.2026 

 
 
 

laws. In the latter case, the concept of public policy is generally interpreted more restrictively than in purely domestic 
matters. This distinction reflects the intention not to unduly hinder international cooperation through an expansive 
interpretation of “public policy.” 
 
Thus, it is also noted that the concept of public policy, which appears as a standard clause in several UNCITRAL texts, 
has been interpreted strictly and applied only in exceptional circumstances in courts around the world. The purpose of 
the term “manifestly,” as used in the provision in question, also found in many other international legal instruments as 
a qualifier of “public policy,” is to emphasize that the public policy exception must be interpreted restrictively and 
invoked only in exceptional circumstances involving matters of fundamental importance to the enacting State. 
 
Since Article 6 applies to all provisions of the Model Law on Cross-Border Insolvency and not solely to recognition, 
any request for relief under its specific provisions may require the court to examine whether the requested measure 
would be contrary to the public policy of the enacting State. 
 
International courts have indicated that parties objecting to a measure sought under the Model Law on Cross-Border 
Insolvency (MLI) must identify the fundamental policies that would allegedly be violated by the adoption of such 
measure. 
 
In the jurisprudence of various courts, three principles have been identified to guide courts in determining whether a 
measure adopted in a recognition proceeding is manifestly contrary to the public policy of the State under the provision 
equivalent to Article 6 of the MLI: 
 

a) The mere existence of a conflict between foreign law and local law, absent other considerations, is insufficient 
to justify invoking the public policy exception; 

b) Deference should not be granted to a foreign proceeding in a recognition process where the procedural fairness 
of the foreign proceeding is questionable or cannot be ensured through additional protective measures; 

c) Relief should not be granted in a recognition proceeding where doing so would frustrate the ability of the 
courts to administer the recognition process and/or would seriously infringe a constitutional or statutory right 
established under local law, particularly where a party would continue to benefit from the recognition 
proceeding. 

 
As stated in the Digest of Case Law on the MLI, the public policy exception has been invoked, almost routinely, in 
numerous recognition applications. However, in practice it has been applied in very few situations, for example: 
 
“(…) 
 
(j) in a case where, in the foreign insolvency proceeding, secured creditors were granted a different priority than they would have 
received in the requested State, which the requested court described as another means of achieving similar objectives rather than a 
manifest violation of public policy.” 
 

(ii) On the creation of a priority security interest in favor of the lenders 
 
The continuation of the debtor’s business following the commencement of insolvency proceedings is fundamental to 
reorganization, and it is likewise important in liquidation scenarios where the business must be sold as a going concern. 
For the business to continue operating, the debtor must have access to financing that allows it to pay for essential goods 
and services. 
 
Where an insolvency regime promotes proceedings that enable the continuation of the insolvent enterprise’s operations, 
whether through reorganization or liquidation for sale as a going concern, it is essential to regulate post-commencement 
financing and to anticipate limitations such as those being analyzed. An insolvency regime may recognize the need to 
obtain financing after commencement of proceedings, facilitate the corresponding authorization, and determine the 
priority or security of the lender’s right to repayment. 
 
The central issue concerns the scope of that authority and, in particular, the incentives that may be offered to a potential 
lender to encourage it to extend credit. To the extent that the solution adopted affects the rights of existing secured 
creditors or those holding previously established rights over certain assets, it is appropriate, when regulating post-
commencement financing, to weigh several factors. 
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These include the general need to preserve viable commercial operations, to protect the prior rights of creditors and 
their ranking, and to minimize any consequences detrimental to existing secured rights and their priority that could 
impair the ability to obtain credit, particularly secured financing. 
 
Some insolvency regimes provide for granting a certain degree of priority to new loans over those of existing secured 
creditors, sometimes referred to as a “priming charge.” In some jurisdictions where such priority is permitted, 
insolvency courts are mindful of the risk posed to existing secured creditors and authorize it only reluctantly and as a 
last resort. 
 
The UNCITRAL Legislative Guide on Insolvency Law provides that the granting of such priority may be subject to 
certain conditions, including notice to affected secured creditors and an opportunity to be heard; proof by the debtor 
that the necessary financing cannot be obtained without such priority; and protection of those creditors against any 
diminution in the economic value of the encumbered assets, in particular by requiring that the value of those assets be 
sufficiently higher than the claims secured. 
 
In this regard, the current situation of Macquarie Bank has been duly considered, as it was granted a first-ranking 
security interest over all assets of the companies in Colombia. 
 
In line with what has been expressed by the secured creditor during the hearing, it is noted that Colombian law, under 
Section 43.5 of Law 1116 of 2006 and Section 40 of Law 1676 of 2013, among others, provides that modification of 
security interests requires the authorization of the secured creditor. 
 
However, in accordance with the foregoing analysis regarding public policy and the interpretation of cross-border 
insolvency rules, it is the duty of the insolvency judge to assess each case individually, in light of constitutional principles 
safeguarding the general interest, economic enterprise activity, and the purposes of the insolvency regime. Accordingly, 
the prerogatives granted to secured creditors are not absolute, provided that the measure to be adopted is duly 
substantiated, as explained below: 
 
The parent company of the branches located in Colombian territory, as recognized in the Order acknowledging the 
Foreign Proceeding, initiated a restructuring process under the jurisdiction of Calgary, Canada. 
 
Once the process commenced, the debtors requested DIP Financing conditioned upon the granting of a first-ranking 
security interest to ensure the Debtor’s business continuity and avoid operational collapse. This request was duly 
authorized after the foreign court determined that “the reduced margins shown in the most recent cash flow statement are real 
and demonstrate an effective liquidity crisis in the absence of an injection of funds.” Thus, in light of the operational incapacity 
proven in the foreign proceeding, the financing granted by the bondholders was the only available alternative to continue 
as a going concern. 
 
It must be noted that, regarding Macquarie Bank’s position, the foreign court stated: 
 
“Neither of Macquarie’s two attempts to formulate a proposal was acceptable or compliant, and only one proposal is before the Court. 
Furthermore, I do not accept Macquarie’s attempt to undermine the legitimacy of the latest rejection of the cash flow statement. I do 
accept both Canacol’s explanation and that of the Monitor that ongoing capital expenditure is an inherent feature of the gas extraction 
industry.” 
 
This indicates that Macquarie Bank LTD’s arguments concerning alternative proposals were already exhausted in the 
foreign jurisdiction. 
 
Additionally, the particular situation of the parent company, whose compliance with the objectives of the CCAA 
(Companies’ Creditors Arrangement Act of Canada) and whose recovery, along with that of its subsidiaries, depends 
on the granting of local security, leads this Office to consider the viability of granting the requested relief and recognizing 
the DIP lenders as first-ranking secured creditors over the local assets. 
 
It must be noted that, according to the consolidated financial information, the total assets granted as security are not 
located solely in Colombia but also in another country. Therefore, the local assets securing Macquarie Bank LTD 
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amount to a total of USD 1,892,362,363, against an initial liability in favor of Macquarie Bank LTD of USD 75,000,000, 
currently approximately USD 40,000,000. 
 
This leads the Office to conclude that granting first-ranking priority to the DIP Lenders does not entail a material 
impairment of the secured creditor, Macquarie Bank. 
 
It is clear that both the prepetition secured creditor, and the post-petition lender assume significant economic risks in 
the insolvency context. However, comparative experience demonstrates that the risk borne by a lender providing 
financing to a distressed company —lacking liquidity, experiencing operational deterioration, and operating in an 
uncertain environment— is qualitatively greater, as DIP lenders will only extend financing where the legal framework 
provides adequate incentives such as priority or security. 
 
Post-commencement financing is obtained only when the market perceives the risk to be so high that it demands special 
legal incentives (such as priority, security, or priming), without which financing would not materialize. This explains 
why modern insolvency systems permit, in exceptional circumstances and subject to strict judicial scrutiny, granting 
superior priority to the DIP credit in order to ensure business continuity, preserve enterprise value, and ultimately 
protect the collective interests of all creditors. 
 
Accordingly, recognition of the first-ranking DIP security in Colombia reflects a proportionality assessment under 
domestic law: it preserves the business as a going concern, maximizes asset value, and does not cause material detriment 
to the prepetition secured creditor, who retains sufficient protection over the encumbered assets. 
 
The liability of the DIP Lenders amounts to USD 67,000,000. Therefore, with respect to the existence of the security 
interest, no material prejudice is caused to the secured creditor, since, according to the financial information contained 
in the record, the assets are sufficient and reasonable to satisfy the obligations of all secured creditors in the event of 
enforcement, a circumstance that was even noted during the hearing held in Canada. 
 
Conversely, failure to authorize the creation of this first-ranking security interest would create a serious public policy 
concern in Colombia. As stated by the legal representative, the Debtors supply 15% of the national natural gas market 
and more than 40% in the Caribbean region. The authorized financing may therefore generate renewed prospects for 
these companies, in line with the objectives of the Insolvency Regime, which seeks to preserve viable enterprises, protect 
employment, and safeguard credit. 
 
According to the commitment letter, and its subsequent amendments, submitted as an annex to the request by the 
foreign representative, the purpose of the financing is to cover operating expenses in the ordinary course of business and 
to ensure economic stability of the debtors’ activities, thereby benefiting all creditors by generating cash flow and 
enabling repayment of obligations, including the renewal of letters of credit supporting exploration and production 
contracts with the National Hydrocarbons Agency, payments that were likewise authorized by the Canadian Court. 
 
Under the foregoing terms, both recognition of the DIP financing and the granting of a first-ranking security interest in 
favor of the DIP Lenders are, in the view of this Office, consistent with Colombian public policy and proportionate to 
the potential benefits of the transaction, not only for the debtors but for all creditors of the parent company and its 
subsidiaries, including MACQUARIE BANK LTD. Absent such financing, the debtors would presumably be unable 
to continue operations given their economic condition. 
 
Accordingly, the orders issued by the Court of King’s Bench of Alberta, Calgary, Canada, in the Confirmation and 
Supplemental Order dated December 11, 2025 shall be recognized, and as a consequence of such recognition pursuant 
to Title III of Law 1116 of 2006, the creation of a first-ranking security interest in favor of the DIP Lenders over assets 
located in Colombia shall be authorized, in accordance with the principles of cooperation, coordination, and deference 
set forth in the Model Law on Cross-Border Insolvency incorporated into Colombian law. 
 
It is further noted that —pursuant to Section 7 of Law 1116 of 2006— the commencement, continuation, and conclusion 
of this cross-border insolvency proceeding do not depend on, nor are they conditioned upon, decisions to be adopted in 
other jurisdictions. Accordingly, the existence of applications for leave to appeal or pending appeals before the Alberta 
Court does not prevent the Colombian authority from exercising its powers under domestic law and advancing measures 
necessary to protect the debtor’s assets, ensure operational continuity, and safeguard the interests of all creditors under 
the standard of international public policy. 
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Without prejudice to the foregoing, this Office shall continue to exercise ongoing and functional review of decisions 
issued by the foreign judicial authority in the main proceeding, in order to verify their compatibility with Colombian 
law, thereby ensuring that any substantial variation in the foreign proceeding is appropriately incorporated in Colombia 
without disregarding the public policy exception, which must be applied restrictively and only where a measure is 
manifestly incompatible with the essential principles of the Colombian legal system. 
 

(iii) On the objections filed by SERINCO DRILLING S.A., GLOBAL OIL & ENERGY SERVICES S.A.S., 
and the Colombian Geological Service 

 
These objections shall be denied, as the purpose of the present hearing is not to decide on the authorization of the DIP 
financing, but rather on its recognition. Such objections should have been submitted within the appropriate procedural 
stage before the courts of Calgary, Canada. 
 
In light of the foregoing, the Deputy Superintendent for Insolvency Proceedings, 
 

Resolves 
 
First. To recognize the orders issued by the Court of King’s Bench of Alberta, Calgary, Canada, in the Confirmation 
and Supplemental Order dated December 11, 2025, whereby DIP financing was authorized, as set forth above. 
 
Second. To authorize the first-ranking security interest over the assets located in Colombia and owned by the 
subsidiaries Canacol Energy Colombia S.A.S., CNE Oil & Gas S.A.S., Cantana Energy Colombia Branch, and Cneog 
Colombia Colombia Branch, as set forth above. 
 
Third. To order Macquarie Bank LTD and Credicorp Capital Fiduciaria S.A. to amend the security interest registered 
with Confecámaras, specifying that its priority shall be second-ranking in accordance with this Order, within five (5) 
days following this decision becoming final. 
 
Fourth. To order Macquarie Bank LTD and Credicorp Capital Fiduciaria S.A. to submit evidence of the registration 
of the amendment ordered in the preceding paragraph immediately upon its completion. 
 
Fifth. To deny the requests submitted by Serinco Drilling S.A., Global Oil & Energy Services S.A.S., and the 
Colombian Geological Service, on the terms set forth above. 
 
This decision is notified in open court. 
 
Request for Addition Filed by National Oilwell Varco de Colombia 
 
It stated that by submission No. 2026-01-043222 dated February 4, 2026, it had requested that, prior to ruling on the 
recognition of the DIP financing, the Office grant guarantees to protect local creditors – suppliers. 
 
The Office denied the request, noting that it does not comply with Section 287 of the General Code of Procedure, since 
the decision issued did not omit ruling on any of the matters for which this hearing was convened. 
 
Additionally, it had been indicated that any pending requests would be resolved in a separate order. 
 
At this stage, the Office heard the motion for reconsideration filed by Macquarie Bank LTD and ordered a recess 
until February 9, 2026 at 2:30 p.m. 
 

DATE February 9, 2026 
TIME 9:00 a.m. 

VENUE Superintendence of Companies 
SUBJECT OF THE PROCEEDING Canacol Energy Colombia S.A.S. 

CNE Oil & Gas S.A.S. 
Cantana Energy Colombia Branch 
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Cneog Colombia Colombia Branch 
CASE FILE 40197 

 
PURPOSE OF THE HEARING 

 
To decide on the motion for reconsideration against the recognition of the orders issued by the Court of King’s Bench 
of Alberta, Calgary, Canada, in the Confirmation and Supplemental Order dated December 11, 2025, pursuant to Title 
III of Law 1116 of 2006, and on requests related to the granting of local security interests. 
 

STRUCTURE OF THE HEARING 
 

(I) Proceedings 
a. Motion for reconsideration 

(II) Closing 
 

(I) Proceedings 
 
a. Motion for reconsideration filed by Macquarie Bank LTD 
 
The Office proceeds to rule on the motion for reconsideration filed by counsel for Macquarie Bank in the following 
terms: 
 

(i) On the alleged lack of functional jurisdiction of this Office to conduct the proceeding 
 
With respect to the alleged lack of jurisdiction declared by the insolvency judge to recognize the order authorizing the 
DIP financing, it is noted that at the hearing of February 5, 2026, this judge already ruled on the matter, summarily 
dismissing the nullity raised and stating: 
 
“The Office reiterates that Macquarie Bank LTD should have raised this nullity on January 30, 2026, the date on which this Office 
scheduled the present hearing, as, contrary to what the appellant asserted, it did in fact act after the ‘alleged lack of jurisdiction it 
claims,’ since within the period for enforcement it filed requests for addition and clarification, which were previously resolved.” 
 
Furthermore, it was clarified that: “At no time has the judge declared a lack of jurisdiction; on the contrary, it has assumed 
jurisdiction and has consistently affirmed that in this proceeding all provisions of Title III of Law 1116 of 2006 on cross-border 
insolvency apply, in relation to the recognition of the foreign proceeding and the measures that may be granted pursuant to cooperation 
with international courts. Under this framework, the exequatur procedure established in the General Code of Procedure does not apply; 
instead, the special rule contained in the chapter on cross-border insolvency of Law 1116 of 2006 governs.” 
 
Accordingly, on this point, Macquarie must abide by what has already been decided. 
 
Moreover, the nullity alleged due to lack of jurisdiction does not pertain to functional competence but rather to objective 
competence and is therefore subject to extension and cure, in accordance with consistent jurisprudence of the 
Constitutional Court. Objective competence determines which judge hears a case based on the nature of the matter, 
whereas functional competence is based on the vertical hierarchy of judges. 
 
The Office now rules on the request to revoke the decision on the grounds that the judge lacks jurisdiction to rule 
on the recognition of the authorization of the DIP financing, and that the matter should instead be referred to the 
Supreme Court of Justice pursuant to Section 607 of the General Code of Procedure for Exequatur proceedings. 
 
Section 333 of the Constitution provides that economic activity and private enterprise are free, within the limits of the 
common good, emphasizing that business activity in the country fulfills an important social function which the State 
strengthens and promotes, as it is a source of employment and a fundamental component of credit and socio-economic 
development. 
 
With respect to international law, Section 226 of the Constitution provides that the State shall promote the 
internationalization of political, economic, social, and ecological relations on the basis of equity, reciprocity, and 
national convenience. 
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In light of the foregoing, the Insolvency Regime not only regulates domestic reorganization and liquidation proceedings 
but also, in its Title III, establishes provisions on cross-border insolvency, whose purposes include: (i) Regulating 
cooperation between Colombian authorities and foreign States; (ii) Promoting the equitable and efficient administration 
of cross-border insolvencies, protecting the interests of creditors and other interested parties, including the debtor; and 
(iii) Ensuring the protection of the debtor’s assets and the maximization of their value. 
 
By legal mandate, in order to fulfill these purposes, when recognizing a cross-border proceeding, the Colombian 
insolvency judge also recognizes the powers of the foreign representative, who shall participate in any proceeding 
initiated with respect to the debtor in accordance with Colombian insolvency law. 
 
For this reason, Sections 106(5) and 107 of the insolvency statute empower the foreign representative to request before 
Colombian courts, among other matters, the granting of any relief necessary and not contrary to Colombian public 
policy. 
 
Such requests fall within the jurisdiction of the insolvency judge pursuant to Section 89 of Law 1116 of 2006, which 
provides that “the functions described in this law relating to the recognition of foreign proceedings and cooperation with foreign courts 
shall be exercised by the Superintendence of Companies.” Accordingly, the insolvency judge has respected due process in 
recognizing the foreign order issued in the main proceeding in Calgary, Canada, in compliance with Title III of the 
Insolvency Regime. 
 
For the foregoing reasons, the appeal does not succeed on this point. 
 

(ii) On the Interpretation of UNCITRAL Cross-Border Insolvency Rules Incorporated into Colombian Law 
 
Section 93 of Law 1116 establishes an internationalist interpretative methodology that requires Title III of Law 1116 of 
2006 to be construed in light of the UNCITRAL Model Law, its official materials, and comparative jurisprudence, in 
order to ensure uniformity, good faith, and effectiveness in judicial cooperation. This mandate excludes isolated 
domestic approaches that would reopen the economic or technical merits decided by the judge of the main proceeding 
and directs local review toward a strict examination of potential conflicts with fundamental principles of the domestic 
legal system. 
 
This is confirmed by the Guide to Enactment and Interpretation of the Model Law, which presents Article 8 as a 
directive of uniformity, and by the UNCITRAL Judicial Perspective, which emphasizes the assisting role of the 
requested court and the need to rely on the CLOUT system to align with established criteria, especially where doubts 
arise regarding the scope of measures to be adopted by the local court. Under this framework, discrepancies between 
domestic and foreign legal techniques do not, in themselves, constitute public policy concerns; intervention by the local 
judge is justified only in cases of manifest infringement of essential guarantees. 
 
Applied to this case, Section 93 requires functional deference to the COMI forum, which here is the Alberta Court, in 
order to recognize the foreign order and give it effect in Colombia through the instrumental measures provided under 
Title III, without transforming the recognition venue into a parallel instance to debate the sufficiency of collateral, the 
merits of the priming charge, or the advisability of the DIP, matters already resolved by the main judge at the hearing 
held on December 11, 2025. 
 
The Legislative Guide validates that, in modern regimes, DIP priority may be granted subject to reasonable protection 
safeguards for preexisting secured creditors, and the UNCITRAL Case Law Digest confirms in multiple decisions that 
the public policy exception operates strictly and exceptionally, reserved for clear violations of due process or 
fundamental rights, not for differences in institutional design regarding priority schemes or enforcement mechanisms. 
The proper reading of Section 93 is, accordingly, one of cooperation, uniformity, and good faith, which leads to 
extending the effects of recognition within the national territory, conditioning measures only where strictly necessary 
to protect essential principles, and rejecting substantive reconsiderations already addressed in the main proceeding. 
 
In this context, the protection of credit invoked by the appellant creditor and the general interest are balanced under the 
objective of maximizing value and enabling continuation of the business as a going concern. Acquired rights and parity 
among creditors are preserved; however, as occurred in this case, new post-commencement financing (DIP) with 
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priority may be admitted —with safeguards— when indispensable to sustain the going concern and avoid greater 
collective losses, provided that the preexisting secured creditor receives reasonable protection. 
 
In sum, diversity among insolvency architectures —including DIP priority or differing ranking schemes— does not, in 
itself, constitute a violation of public policy where the foreign proceeding respected due process and the measures 
provide sufficient protection to creditors. Comparative case law, including decisions such as Ephedra and ABC Learning, 
reflects this approach, prioritizing effectiveness and coordination over non-essential technical divergences. Thus, the 
correct interpretation of Section 93 of Law 1116 of 2006 requires a coherent and operational judicial response: to 
promptly recognize the foreign decision, render it effective in Colombia through the necessary registration and 
enforcement acts, and modulate, only where strictly indispensable, through proportionate conditions that safeguard 
fundamental principles, without converting the recognition proceeding into a second instance on the merits or opening 
a parallel review of the economic merits already decided by the court conducting the main proceeding. 
 

(iii) On the principle of public policy 
 
Pursuant to Section 93 of Law 1116 of 2006, the standard applicable to the public policy exception (Section 91 of Law 
1116 of 2006) is restrictive and requires a clear and evident conflict with fundamental values and rules of the Colombian 
legal system. Section 93 mandates that Title III be interpreted in light of its international origin and the need to promote 
uniformity in its application and the observance of good faith. In other words, the exception is not an open clause to 
refuse recognition based on differences in legislative technique or insolvency policy, but a safeguard reserved to protect 
structural principles of the Colombian insolvency system. 
 
As stated by the Office in its decision, public policy under the Model Law on Cross-Border Insolvency operates as an 
exceptional safeguard: it authorizes denial of recognition or measures only where the outcome is manifestly contrary to 
the fundamental principles of the local forum. 
 
The UNCITRAL Judicial Perspective confirms that the court of the requested State exercises a function of judicial 
assistance to the court conducting the main proceeding and that its review focuses on procedural fairness and, where 
necessary, the imposition of proportionate safeguards, avoiding reopening matters already decided abroad. The term 
“manifestly” limits the standard and restricts the exception so as not to hinder international cooperation pursued by the 
Model Law (Article 8) and, in Colombia, Section 93 of Law 1116. 
 
Counsel argued that no true balancing of interests was conducted and that Sections 45(3), 105, 106, 107, and 91 of 
Law 1116 of 2006, as well as Sections 13, 58, 333, and 334 of the Constitution, were violated. 
 
In response, it must be noted that: 
 
Section 45(3) of Law 1116 of 2006: The public policy exception is not a mechanism to mechanically restore domestic 
priority rules in opposition to a foreign decision, but to prevent clear violations of substantive equality among creditors 
or of the integrity of the process. This understanding is consistent with the Model Law standard and the objective of 
equitable and efficient administration of the estate. While the internal provision may not be applied in a literal manner, 
such approach is justified by the reasonable protection afforded to the affected creditor and by the priority given to 
preserving the going concern, as explained throughout the hearing. 
 
Sections 105, 106, and 107 of Law 1116 of 2006: These provisions empower the Colombian judge to cooperate and 
coordinate with the main proceeding by adopting measures necessary to render effective in the territory the decisions 
of the foreign court. Within this framework, the public policy clause functions as an exceptional limit —not as a filter 
to reexamine economic convenience— and is activated only in cases of manifest contradiction with fundamental 
principles of the legal order, in accordance with the international standard of the Model Law and the Judicial 
Perspective. 
 
In the present case, there is no evidence of creditor unprotection or infringement of essential guarantees that would 
justify restricting the effects of recognition. The foreign proceeding respected due process, and the recognized measure 
sufficiently safeguards credit interests. Accordingly, it is appropriate to recognize and operationalize it without 
additional conditions, preserving the effectiveness of recognition and the unified direction of the cross-border case, in 
line with Section 93 of Law 1116 of 2006. 
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Principle of Equality – Section 13 of the Constitution: The public policy review under the Model Law and Section 91 
of Law 1116 prevents arbitrary or discriminatory treatment against local creditors but does not convert every technical 
insolvency difference into substantive inequality. In this case, procedural fairness and reasonable treatment of creditors 
were guaranteed: the foreign court conducted proceedings with notice, opportunity to be heard, and a reasoned decision. 
Thus, normative differences alone do not trigger the public policy exception where the foreign proceeding ensures 
procedural justice and adequate creditor protection. 
 
Principle of Private Property – Section 58 of the Constitution: The Model Law standard —according to the Judicial 
Perspective and the Legislative Guide— does not permit confiscatory outcomes or depletion of the economic value of 
security interests. On the contrary, priority for post-commencement financing is conditioned on reasonable protection 
for the preexisting secured creditor, demonstrated here through asset sufficiency. In this case, the Canadian Court 
conducted the valuation and concluded that coverage was sufficient for the displaced secured creditor —a conclusion 
that comparative courts have deemed sufficient to uphold recognition without triggering the Article 6 public policy 
exception of the Model Law— and that the proceedings were fair, thus, the core of property rights is not manifestly 
affected. 
 
Principle of freedom of enterprise and general economic direction: The recognition decision does not violate these 
constitutional mandates, as the objectives of the UNCITRAL regime —judicial cooperation, interpretative uniformity, 
value maximization, and rescue of viable enterprises— are consistent with preserving the going concern, protecting 
employment, and stabilizing payment chains, all of which are legitimate constitutional economic policy objectives that 
enhance recovery rates and protect credit in the long term. 
 

(iv) On the alleged violation of the appellant’s fundamental rights 
 
The Office stated in the reasoning section that it is the duty of the insolvency judge to assess each case individually, in light of 
constitutional principles safeguarding the general interest, economic enterprise activity, and the purposes of the insolvency regime. 
Accordingly, the prerogatives granted to secured creditors are not absolute, provided that the measure to be adopted is duly 
substantiated. 
 
The balancing conducted by the insolvency judge weighed constitutional principles such as the general interest, freedom 
of enterprise, and the social function of property against private property rights, acquired rights, legal certainty, and the 
protection of Macquarie Bank’s credit. 
 
The insolvency judge gave precedence to the general interest, basing the decision on the grounds that the DIP financing 
measure (i) provides a payment expectation to all creditors, not solely to Macquarie Bank, (ii) keeps the company 
operating, (iii) maximizes the value of the assets, and (iv) does not cause material detriment to the prepetition secured 
creditor, who retains sufficient protection over the encumbered assets. 
 
This is consistent with what the Constitutional Court stated in Judgment C-237 of 2020 regarding the general interest 
and secured creditors: 
 
“The modification of the creditor’s legal position with respect to its security is, in this case and under the current 
emergency conditions, a means of facilitating the company’s access to credit in order to promote its continuity as a 
source of employment and as a driver and foundation of development.” 
 
Accordingly, in the present case, access to DIP financing enables companies operating within the national territory to 
continue fulfilling the social purpose of the enterprise, generating employment, protecting the minimum subsistence 
rights of their workers, and safeguarding public order through the supply of 15% of the national natural gas market. 
 
Finally, with respect to the expert report intended to prove the financial viability or lack thereof in order to challenge 
the existence of reasonable protection, the Office ruled in the evidentiary Order issued on February 5, 2026, clarifying 
that asset valuation had already been debated and resolved by the Alberta Court at the hearing held on December 10 
and 11, 2025. Reopening that issue would undermine the recognition and authorization of the DIP financing and exceed 
this Office’s jurisdiction. Therefore, the Office shall refrain from ruling on matters already debated, such as this one. 
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In light of the foregoing, the Office reiterates that public policy was not violated by giving precedence to the principle 
of the general interest over the private interests invoked by Macquarie Bank. Accordingly, the appeal does not succeed 
on this point. 
 
Consequently, the appeal is dismissed. 
 
The decision is final. 
 

(II) Closing 
 
Upon reaching a decision, the session was adjourned at 2:30 p.m. In witness whereof, the presiding official signs below. 
 
Santiago Londoño Correa 
Deputy Superintendent for Insolvency Proceedings 
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Canacol Energy Announces Leadership Change and 

Independent Director Appointment 

 

Calgary, Alberta (February 22, 2026) – (“Canacol” or the “Company”) announces a leadership change 

and the appointment of an independent director to the board of directors (the “Board”). The Board 

believes that these changes will position the Company for success in the next phase of its restructuring 

by adding substantial restructuring experience to the Board. 

Mr. Jason Bednar, Canacol’s Chief Financial Officer, and Mr. Ravi Sharma, Canacol’s Chief Operating 

Officer, will assume roles as Interim Co-Chief Executive Officers of the Company effective immediately. 

Mr. Bednar will continue in his role as Chief Financial Officer and Mr. Sharma will continue in his role 

as Chief Operating Officer while also assuming the responsibilities as Interim Co-Chief Executive 

Officers. In this role, they will jointly oversee the Company’s operations and continue to advance its 

strategic and operational objectives as the Company continues to restructure its affairs within the 

Companies’ Creditors Arrangement Act proceedings (the “CCAA Proceedings”). 

“The Board is confident in the strength of the leadership team as the Company successfully navigates 

this transformative period and comes out of the restructuring process healthier and more robust” said 

Michael Hibberd, Chair of the Board. “Mr. Bednar and Mr. Sharma bring deep institutional knowledge, 

strong execution capabilities, and a shared commitment to our customers, employees, and 

stakeholders.” 

The Company announces the departure of Dr. Charle Gamba from the role of President and Chief 

Executive Officer effective immediately. The Board thanks Dr. Gamba for his contributions to the 

Company and wishes him well in his future endeavors. 

The Company also announces the appointment of Mr. Peter Laurinaitis as an independent director to 

the Board. Mr. Laurinaitis is a highly accomplished and respected financial advisor and investment 

banker and an important addition to the Board providing strategic and technical capabilities as a veteran 

in restructuring matters.  

“Canacol welcomes Mr. Laurinaitis to the Board as an independent director as we work to restructure 

the Company’s affairs within the CCAA Proceedings. His appointment is a significant  step to help us 

provide value to stakeholders.” 

“I am honored to join the Board at such a pivotal time for Canacol and look forward to bringing my 

experience and insights to the Company,” said Mr. Laurinaitis. “I look forward to working alongside the 

Board and management team to execute on the Company’s strategy within the CCAA Proceedings.” 

About Peter Laurinaitis 

Peter Laurinaitis is an experienced financial advisor and investment banker with 30 years of 

transactional experience in financial restructuring, capital raising, mergers & acquisitions, special 

situations, and corporate turnarounds. Mr. Laurinaitis currently serves as a Managing Partner of 

Breakpoint Partners LLC, a restructuring and special situations advisory firm. Previously and over the 

last 24 years, Mr. Laurinaitis served as a Partner in both the Restructuring and Special Situations Group 



 
 
 
 
 
 

 

of PJT Partners and the Restructuring Group at Blackstone. Mr. Laurinaitis also served as a CPA and 

turnaround consultant in the Corporate Restructuring Group of Arthur Andersen. 

Mr. Laurinaitis holds a BSBA and an MSA from the University of Central Florida and an MBA from the 

Wharton School of the University of Pennsylvania. He is a Certified Public Accountant, Certified 

Insolvency and Restructuring Advisor, and a Certified Turnaround Professional. 

Mr. Laurinaitis recently served as the Chairman of the Board of FirstElement Fuel, Inc., a California-

based hydrogen infrastructure company, and currently serves as Independent Director of Solo Brands, 

Inc. (NYSE: SBDS), a direct-to-consumer outdoor brands company, Independent Director of a $6bn 

privately-held manufacturing company, Independent Director of a $1bn automotive OEM, and 

Independent Director of Axip, a Houston-based natural gas compression services company. 

About Canacol  

Canacol Energy Ltd. is a natural gas exploration and production company with operational activities in 

Colombia. 

This press release contains certain forward-looking statements within the meaning of applicable 
securities law. Forward looking statements are frequently characterized by words such as “plan”, 
“expect”, “project”, “target”, “intend”, “believe”, “anticipate”, “estimate” and other similar words, or 
statements that certain events or conditions “may” or “will” occur, including without limitation statements 
relating to estimated production rates from the Corporation’s properties and intended work programs 
and associated timelines. Forward-looking statements are based on the opinions and estimates of 
management at the date the statements are made and are subject to a variety of risks and uncertainties 
and other factors that could cause actual events or results to differ materially from those projected in 
the forward-looking statements. The Corporation cannot assure that actual results will be consistent 
with these forward looking statements. They are made as of the date hereof and are subject to change 
and the Corporation assumes no obligation to revise or update them to reflect new circumstances, 
except as required by law.  

Contact Information 

Shareholders are reminded that any questions or concerns can be directed to the Company at: 

 

For more information please contact Investor Relations: 

South America: +571.621.1747  

IR-SA@canacolenergy.com  

Global: +1.403.561.1648  

IR-GLOBAL@canacolenergy.com  

http://www.canacolenergy.com 
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E-File Name: EVK25CANACOL 

Appeal No.___________________ 

IN THE COURT OF KING'S BENCH OF ALBERTA 
JUDICIAL CENTRE OF EDMONTON

IN THE MATTER OF THE COMPANIES' 
CREDITORS ARRANGEMENT ACT,  

R.S.C. 1985, c. C-36, As Amended 

AND IN THE MATTER OF THE PLAN OF COMPROMISE OR ARRANGEMENT OF 
CANACOL ENERGY LTD., 2654044 ALBERTA LTD., CANACOL 

ENERGY ULC, 2498003 ALBERTA ULC, et al 

__________________________________________________________________________ 
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__________________________________________________________________________ 

Edmonton, Alberta 
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Transcript Management Services 
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Phone: (403) 297-7392      
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Proceedings taken in the Court of King's Bench of Alberta, Courthouse, Edmonton, Alberta 1 
__________________________________________________________________________ 2 
 3 
December 11, 2025           Afternoon Session 4 
 5 
The Honourable Justice D. Mah  Court of King's Bench of Alberta 6 
(remote appearance) 7 
 8 
C.P. Prophet (remote appearance) For Canacol Energy Ltd., 2654044 Alberta Ltd., 9 
   Canacol Energy ULC, 2498003 Alberta ULC, 10 

  Cantana Energy GmbH, CNE Oil & Gas, S.R.L, 11 
   Canacol Energy Colombia S.A.S., Shona 12 
   Holding GmbH, CNE Energy S.A.S. and CNE 13 
   Oil & Gas S.A.S. 14 
S. Gabor (remote appearance) For Canacol Energy Ltd., 2654044 Alberta Ltd., 15 
   Canacol Energy ULC, 2498003 Alberta ULC, 16 
   Cantana Energy GmbH, CNE Oil & Gas, S.R.L, 17 
   Canacol Energy Colombia S.A.S., Shona 18 
   Holding GmbH, CNE Energy S.A.S. and CNE 19 
   Oil & Gas S.A.S. 20 
K. Yurkovich (remote appearance) For Canacol Energy Ltd., 2654044 Alberta Ltd., 21 
   Canacol Energy ULC, 2498003 Alberta ULC, 22 
   Cantana Energy GmbH, CNE Oil & Gas, S.R.L, 23 
   Canacol Energy Colombia S.A.S., Shona 24 
   Holding GmbH, CNE Energy S.A.S. and CNE 25 
   Oil & Gas S.A.S. 26 
C. Brunet (remote appearance) For Canacol Energy Ltd., 2654044 Alberta Ltd., 27 
   Canacol Energy ULC, 2498003 Alberta ULC, 28 
   Cantana Energy GmbH, CNE Oil & Gas, S.R.L, 29 
   Canacol Energy Colombia S.A.S., Shona 30 
   Holding GmbH, CNE Energy S.A.S. and CNE 31 
   Oil & Gas S.A.S. 32 
E.S. Dushenski (remote appearance) For Citibank, National Association 33 
A.C. Maerov (remote appearance) For Citibank, National Association 34 
J. Levine (remote appearance) For Citibank, National Association 35 
J.L. Oliver (remote appearance) For the Ad Hoc Committee of Senior 36 

 Noteholders 37 
K.J. Bourassa (remote appearance) For Agents on the Revolving Credit Facility 38 
J. Willis (remote appearance) For Agents on the Revolving Credit Facility 39 
G.H. Finlayson (remote appearance) For the Board of Directors of Canacol Energy 40 

Ltd. 41 
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M. Cressatti (remote appearance) For the Board of Directors of Canacol Energy 1 

Ltd. 2 
J. Pasquariello (remote appearance) For Macquarie Bank Ltd. 3 
E. Axell (remote appearance) For Macquarie Bank Ltd. 4 
R. Chadwick (remote appearance) For Macquarie Bank Ltd. 5 
R.I. Thornton (remote appearance) For NG Energy 6 
G.F. Body (remote appearance) For Justice Canada, Canada Revenue Agency 7 
R.S. Sahni (remote appearance) For the Monitors, KPMG Inc. 8 
K. Forbes (remote appearance) For the Monitors, KPMG Inc. 9 
K.J. Meyer (remote appearance) For the Monitors, KPMG Inc. 10 
E. Buhendwa Court Clerk 11 
Z. Wong Court Clerk 12 
__________________________________________________________________________ 13 
 14 
THE COURT: Good afternoon, everyone. I just want to cast my 15 

eyes over the array here and make sure that everyone that should be here is here. So I see 16 
Mr. Prophet, I see Ms. Meyer.  17 

 18 
 Okay, I am looking for someone from Mr. Pasquariello's firm. Oh I see Mr. Pasquariello 19 

there. Okay, great.  20 
 21 
 Is there someone here from Cassels?  22 
 23 
MR. PROPHET:  Mr. Oliver's here, Sir.  24 
 25 
THE COURT: Mr. Oliver, okay.  26 
 27 
MR. PROPHET:  Thank you.  28 
 29 
THE COURT: That is great. All right, I think we are all here. So 30 

I am going to start in a moment. I will just let you know that this will likely go on for about 31 
20 minutes.  32 

 33 
MS. MEYER: Justice Mah, it's Kelsey Meyer from Bennett 34 

Jones on behalf of the Monitor.  35 
 36 
THE COURT: Yes.  37 
 38 
MS. MEYER: I did want to just give you an update with respect 39 

to the US proceeding which was heard this morning.  40 
 41 
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THE COURT: Okay.  1 
 2 
MS. MEYER: This morning, the US Bankruptcy Court heard 3 

the motion for foreign recognition of these proceedings in the US and granted that motion, 4 
there being no objections to it, and the Judge held particularly that Canada is the centre of 5 
main interest for all of the debtor entities as part of his decision.  6 

 7 
THE COURT: Thank you.  8 
 9 
MS. MEYER: Thank you.  10 
 11 
Decision (Stay Extension and DIP Loan) 12 
 13 
THE COURT: Just give me a moment to set up. All right, this 14 

decision comes after a rather spirited hearing before me yesterday concerning a stay 15 
extension and approval of a DIP loan and charge under the CCAA.  16 

 17 
 The applicant is Canacol Group, an international group of companies engaged in oil and 18 

gas exploration and production with a headquarters in Calgary, operations in Columbia and 19 
financing through New York. Canacol Energy Ltd. and its associated companies comprise 20 
Canacol Group. I will refer to the group as Canacol, the entities under CCAA protection in 21 
these proceedings, throughout these reasons.   22 

 23 
 Canacol obtained an initial order from Justice Johnston on November 18th, 2025 and an 24 

amended and restated initial order from Justice Bourque on November 8th, 2025. Under 25 
the latter, the stay is set to expire on December 18th, 2025. Aside from stay extension to 26 
February 6th, 2026, Canacol also seeks approval of a DIP loan in charge with respect to 27 
proposed interim financing from what was called the ad hoc bond holder group.  28 

 29 
 This DIP facility contemplates DIP funding to a maximum of $67 million US comprised 30 

of an initial advance, referred to as tranche A, of $15 million US and a subsequent advance, 31 
tranche B, of $30 million US. Tranche B contemplates renewal or replacement of certain 32 
lapsing letters of credit up to $20 million US. There is also a Tranche C which contemplates 33 
new letters of credit up to $2 million.  34 

 35 
 Any DIP loan order granted by this Court requires confirmation in the US Court and at 36 

least with respect to Tranche B, recognition in Columbia. The date for the US application 37 
in the Southern District of New York is December 18th, which date has already been 38 
procured and I was just updated by Ms. Meyer that the motion for foreign recognition was 39 
heard and granted this morning. Tranche A requires a commitment fee payable to the DIP 40 
lender of 5 percent of the maximum commitment amount in any event.  41 
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 1 
 Canacol's senior lender, Macquarie Bank, opposes the DIP loan part of the application on 2 

several grounds: That the DIP solicitation process was unduly rushed and flawed given that 3 
the priming charge, in its view, is contrary to Columbian law. Approval by the Alberta 4 
Court would set a negative and far-reaching precedent with implications for international 5 
comity. Approval would cause uncertainty in the CCAA proceedings. Approval would 6 
prejudice Macquarie as senior secured lender and there is something better out there to help 7 
Canacol in its current situation.  8 

 9 
 Macquarie asked for an adjournment of the application so that this -- something different 10 

might be worked out, and also to ensure procedural fairness in this application because 11 
materials were late breaking and Macquarie Bank has all kinds of factual questions which 12 
it says needs to be answered. Macquarie, alternatively, opposes the DIP loan and charge 13 
application on its merits. Macquarie is owed $37.5 million more or less and is the first 14 
position secured creditor.  15 

 16 
 The application for DIP loan approval was supported by the ad hoc committee of senior 17 

noteholders, the proposed DIP lender, as well as Canacol's Board of Directors, and the RFC 18 
lender. The ad hoc committee represents 75 percent of the senior unsecured noteholders 19 
who, in aggregate, hold $300 million in unsecured debt, while the other creditor is a 20 
syndicate lender holding $200 million in unsecured debt.  21 

 22 
 All of the application is supported by the Monitor, who of course is a Court appointed 23 

officer, and who provided his rationale for support in its second report which was filed 24 
with the Court. The application's proponent, Canacol, the Monitor, and the other parties 25 
who appeared by counsel and supported the DIP loan, all oppose the adjournment. Counsel 26 
for Canacol and the Monitor suggest that Macquarie is engaging in a campaign of 27 
disruption motivated only by the desire to get paid before anyone else and soon.  28 

 29 
 The main question raised by Macquarie is what is the rush? And I need to give some 30 

background to the question of how this rush has occurred. First, I should say that this Court 31 
was satisified in the person of Justice Johnston that the CCAA applied in Canacol's 32 
circumstances, and that the initial order should be granted in the first place. Then Justice 33 
Bourque ordered the stay extended to December 18th in a comeback hearing that gave rise 34 
to the ARIO.  35 

 36 
 During the hearing before Justice Bourque, the DIP selection process was modified, that is 37 

it was extended so that the approval application could be presented before me yesterday. 38 
Due to the stay expiry on December 18th, Canacol had first proposed earlier dates in 39 
December, December 16th of 17th, as the date for this application. As it turned out, there 40 
was no available court time in either Edmonton or Calgary for the rest of the calendar year. 41 
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It was because another matter had fallen off yesterday's docket that the hearing date of 1 
December 10th was offered and counsel for Canacol seized that date.  2 

 3 
 Given the short timeframe, filing deadlines for the application were required to be varied. 4 

I directed that the applicant's materials be filed on December 5th and response materials 5 
by December 8th. Counsel for the Monitor took it upon themselves but did advise me and 6 
other parties that its material would be filed thereafter but before the hearing, in accordance 7 
with its practice. Canacol also felt behooved to file a late reply affidavit and Amended 8 
Notice of application.  9 

 10 
 When I read Macquarie's materials yesterday, I became concerned that the Court might 11 

have put the parties in a difficult position because of unavailability of court time and short 12 
filing deadlines. I tried to broker a solution of sorts by offering a date later in the first week 13 
of January, at least for the DIP portion of the application. Macquarie's counsel was the only 14 
taker for that suggestion. In the result, because I felt the adjournment request and the merits 15 
of the DIP fund application were inextricable, I decided to hear both at the same time.  16 

 17 
 Now I should say that no one ever plans on having a liquidity crisis. I imagine that initiation 18 

of CCAA proceedings is a last resort measure in the face of dire corporate fortunes that are 19 
finally deemed by the company unlikely to change.  20 

 21 
 In any event, Justice Johnston saw fit to grant the initial order on November 18th and I did 22 

not go behind that. Similarly, Justice Bourque saw fit to grant the amended and restated 23 
initial order on November 28th, and I do not question that. It did result in the DIP 24 
solicitation process following an extremely truncated timeline. Some of the questions that 25 
faced me is whether the short length of the timeline is unfair to and prejudices Macquarie.  26 

 27 
 Argument in the application focussed primarily on the propriety of the DIP fund proposal, 28 

particularly with respect to the priming charge. I did not hear much argument on the stay 29 
extension itself, although DIP loan approval and stay extension go hand in glove. For 30 
reasons that I hope become apparent, I am going to deal with the DIP fund application first 31 
and then move to the stay extension, although intuitively it seems like it should go the other 32 
way around. As I said, the adjournment application and consideration of the merits of the 33 
DIP loan and charge request are dealt with together. 34 

 35 
 Canacol and the Monitor said that the main reason for the DIP loan is exigency. Canacol 36 

contemplates a double track approach within this restructuring, a plan of arrangement, or a 37 
sales and investment solicitation process, or some combination. It cannot proceed with 38 
either normal operations in the meantime or restructuring efforts without injection of cash 39 
flow from a DIP lender.  40 

 41 
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 The Monitor provided an updated cashflow statement for the period November 30, 2025 1 

to February 7th, 2026, which assumes the DIP loan prepared as of December 9th. Canacol 2 
is schedule to run out of cash more or less as of January 10th, 2026. The Monitor also 3 
provided a brief variance report at appendix G of the second report. I understood from 4 
Monitor's counsel that the Monitor became involved only shortly before the initial order 5 
itself and Canacol's financial state, from the Monitor's perspective, continues to evolve as 6 
more information becomes known and events develop. I accept this explanation.  7 

 8 
 Canacol and the Monitor both say that without the DIP loan, the margin is virtually 9 

eliminated. Therefore, Canacol's stands in danger of what has been described as an orderly 10 
wind down in Columbia should the security be enforced, along with, as it was explained to 11 
me, sudden supply disruption to customers, basically the Government of Columbia, and 12 
subsequent disruption to the electrical grid and for energy end users in that country.  13 

 14 
 Canacol's counsel says in this case, the most important or at least controversial of the 15 

statutory factors governing whether DIP funding should be approved under section 11.2(4) 16 
is the existence or not of material prejudice to any creditor. In this case, Macquarie was the 17 
only one before the Court alleging such prejudice.  18 

 19 
 Macquarie's objections, whether contextually as part of an adjournment application or in 20 

opposition outright to the merits of the proposed DIP fund, are grouped as follows: 21 
Procedural prejudice; substantive prejudice; the unlikelihood of Columbian approval; 22 
uncertainty and disfunction within the CCAA process; and there is a better way to help 23 
Canacol, we just have to find it.  24 

 25 
 So I will start with the procedural prejudice. It takes two forums. First, the rushed manner 26 

in which the DIP solicitation process unfolded, not giving Macquarie enough time to 27 
meaningfully respond with its own DIP plan. And second, the compacted timeframe for 28 
Court approval of this DIP loan, which means that Macquarie has not had the opportunity 29 
to meaningfully question the need for a priming charge for the DIP or the DIP at all.  30 

 31 
 Details of the DIP selection process were set out in the Monitor's first report which was 32 

before Justice Bourque. During or as a result of that hearing, the deadline for responding 33 
with a DIP funding proposal was extended to December 5th. The whole of the selection 34 
process with updates is described at paragraphs 21 to 39 of the second report.  35 

 36 
 The Monitor gives an opinion that those parties interested in the process had access to the 37 

same information and the same opportunity to generate a compliant proposal. I appreciate 38 
that the process was truncated in terms of timeline. However, in the circumstances, there 39 
is a limited universe from which a DIP lender might emerge. I suspect that the entire 40 
universe was likely represented before the Court yesterday.  41 
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 1 
 I am not satisfied that Macquarie was put to any disadvantage compared to any other person 2 

interested in submitting a DIP fund proposal or with the interim lender who is now before 3 
the Court. As the Monitor says, everyone had the same information, access to the data 4 
room, and the same opportunity. The ad hoc committee submitted an acceptable compliant 5 
proposal. Macquarie, after two cracks, did not.  6 

 7 
 With regard to the other form of procedural prejudice, I accept that there has been scant 8 

time for testing the information put forward by the Monitor or questioning on affidavits. 9 
Counsel differ about whether such questioning could have taken place. Here, I say the 10 
Court must repose a certain degree of confidence in what the Monitor says as a Court 11 
appointed officer. Macquarie may have questions. It could have and should have asked 12 
those questions while the DIP selection process was underway. There was nothing 13 
preventing Macquarie from asking questions between November 28th and December 10th 14 
if it needed clarification about some of the financial information.  15 

 16 
 I accept what counsel say about the nature of CCAA proceedings, how opportunities open 17 

and close and decisions must sometimes be made on the fly, as it were. This was described 18 
by Canacol counsel as insolvency proceedings unfolding in real time. So there are times 19 
when the Court must be called upon to choose between competing policy objectives.  20 

 21 
 One set of such objectives would be that which underlies the CCAA, that is avoiding the 22 

social and economic cost of large corporate failure and allowing a large, distressed 23 
company breathing space to emerge from financial distress with a reasonable plan 24 
supervised by the Court.  25 

 26 
 The competing objective here are the procedural fairness concerns in that, as Macquarie 27 

says, it does not have time to question the information presented by Canacol and the 28 
Monitor which as a party in this litigation, it says it has a right to do in order to put a better 29 
record before the Court for a decision.  30 

 31 
 I cannot do both here. The reason I cannot do both is because January 10th, 2026, according 32 

to the most recent cash flow statement, represents a hard stop. If I adjourn to the latter part 33 
of the first week of January, Canacol misses its December 18th date with the Court in the 34 
SDNY. It seems unlikely that US Court approval could be achieved in 1 or 2 days after a 35 
hearing by this Court during the latter part of the first week of January. It is just too close.  36 

 37 
 So what I need to consider is really what underlies Macquarie's concern about procedural 38 

fairness and its desire to delay so that Macquarie can, for example, conduct questioning or 39 
otherwise put the Monitor's figures to the test. I think the Monitor's counsel asked a fair 40 
question when she said: (as read)  41 
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 1 

An adjournment to what end? What is the purpose of an adjournment? 2 
What does Macquarie propose to achieve? Is it going to come up with 3 
a better proposal? What is the real objective here?  4 
 5 

 Canacol's counsel pointed me to paragraph 62 of Mr. Picard's (phonetic) affidavit where 6 
he says, I don't mind a defund if it second to Macquarie's security. The Monitor's counsel 7 
pointed me to the November 24th, 2025 letter from Macquarie's counsel to Canacol's 8 
counsel and the Monitor's counsel which, at the top of page 2, reiterates Macquarie's 9 
position that any DIP funding should be secondary to its security.  10 

 11 
 Macquarie's counsel argued before me that an alternative structure which Macquarie would 12 

accept is either having the DIP fund in a junior position or requiring the DIP loan to pay 13 
out the Macquarie loan. The upshot of all of this is that Macquarie seeks to be paid out 14 
right away and be done with Canacol. That is a completely understandable position. In 15 
business and in litigation, the prime motivation is self-interest. There is nothing wrong with 16 
that.  17 

 18 
 However, it is not compatible with the CCAA objective of fair treatment for all creditors 19 

and stakeholders. Once the CCAA is invoked, as it has been here, broader interests come 20 
into play. Even the interests of third parties, who may be residents of another country but 21 
are end users of Canacol's output, they are part of the equation.  22 

 23 
 I have been told by counsel for the senior noteholders, who propose to be the DIP lender, 24 

that his client will not accept a secondary position. That is also a reasonable position to 25 
take and entirely consistent with what I say is the Supreme Court of Canada's view of 26 
priming charges for DIP lenders, as expressed in the Canada North case where the Court 27 
says they, being priming charges, are critical to encourage new investment in the company 28 
as it undergoes reorganisation.  29 

 30 
 In that vein, here the DIP selection process was concluded. One DIP fund proposal was 31 

acceptable to Canacol and the Monitor and is now presented. Neither of Macquarie 32 
attempts at making a proposal were acceptable, nor compliant, and there is only one 33 
proposal before the Court. Further, I do not accept Macquarie's attempt to undermine the 34 
legitimacy of the latest cash flow rejection. I do accept both Canacol's and the Monitor's 35 
explanation that ongoing capital expenditure is an innate feature of the gas extraction 36 
industry.  37 

 38 
 Therefore, in my view, the slim margins shown in the latest cash flow statement are real 39 

and show an actual liquidity crisis in the absence of an injunction of funds. Which leads 40 
me to say that there is no procedural prejudice other than a desire to delay so as to take 41 
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Canacol to the brink so that Canacol, the Monitor, and the senior noteholders will change 1 
their mind about having the DIP fund going second rather than first or paying out 2 
Macquarie outright.  3 

 4 
 So this takes me to the question of substantive prejudice. The substantive prejudice argued 5 

also takes two forms. The first is that Macquarie will lose its priority position to the DIP 6 
lender. This is where the debate about valuation took place. After reading the transcript, I 7 
saw that the same issue was argued before and decided by Justice Bourque on November 8 
28th and was then relitigated before me.  9 

 10 
 Whatever valuation measure is used, Canacol has sufficient assets to satisfy all priming 11 

charges and Macquarie's loan facility and depending on which valuation scenario is 12 
accepted, maybe even some or all of the unsecured lenders at present. Further, I accept as 13 
best evidence the reserve value found in Exhibit A to Mr. Bednar's December 8th, 2025 14 
affidavit, even if only taking into account the value of proven reserves. But even the book 15 
value or the proxy value of current bond price adequately covers Macquarie's position.  16 

 17 
 Further, Macquarie taking a subordinate position to the priming charge is the result of the 18 

DIP lender agreeing to take on the risk of advancing additional and new funding to an 19 
enterprise in distress. As I already said, that risk is undertaken for the expressed purpose 20 
of advancing the public policy objectives under the CCAA and the price of that risk, as 21 
recognised by the Supreme Court of Canada, and that price is the granting of the priming 22 
charge.  23 

 24 
 Macquarie says that there is no risk to DIP lender in going second, but that is an argument 25 

that cuts both ways. It is equally an argument against Macquarie maintaining first position. 26 
That Macquarie does nothing extra to promote Canacol's reorganisation efforts, means that 27 
it can and should occupy second position in the CCAA proceedings. I was given no reason 28 
to do otherwise. I conclude therefore that there is no substantive prejudice in loss of priority 29 
that accrues to Macquarie if the DIP loan and charge are approved.  30 

 31 
 The second form of substantial prejudice falls along the same line as Macquarie's argument 32 

about the unlikelihood of Columbian approval of the priming charge for the DIP lender. 33 
Macquarie says that it has rights under Columbian law. By approving the DIP loan in 34 
charge, Macquarie says I would be stripping Macquarie of its rights to be paid out first or 35 
to receive additional security which comes under Columbian law.  36 

 37 
 Further, given Mr. Valez's (phonetic) opinion, which is uncontradicted, the chances that a 38 

priming charge for the second tranche of $30 million is approved in Columbia, Macquarie 39 
says, is virtually zero. I have read Mr. Valez's opinion. I agree with Canacol's counsel that 40 
Mr. Valez does not say that outright. His discussion of Columbian insolvency law does 41 
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leave room for the possibility of a priming charge to a DIP lender.  1 
 2 
 Moreover, I agree that whether Macquarie's interpretation of Columbia law is correct or 3 

not is not a proper question for this Court. In effect, although counsel for Macquarie and I 4 
disagree on this point, I would be applying Columbian law because the reason I would be 5 
denying approval of the DIP loan is because of Columbian law, and that is something I say 6 
is strictly within the purview of the Columbian Court or authority to decide.  7 

 8 
 Further, I did not consider it improper or back door to get an order in Canada and then 9 

apply for recognition in Columbia. In this case, Justice Johnston found that the CCAA 10 
applies and that means all of the CCAA, including section 11.2. As for Macquarie's 11 
argument that a priming charge for the DIP lender in a Canadian Court order would be 12 
overreach in Columbia, that is a respectfully a decision for the Columbian Court or 13 
authority to make. I further do not think that the making of such an order in Canada is so 14 
outrageous and unprecedented that it would throw the international order, when it comes 15 
to insolvency, into disarray. The order will either be recognised in Columbia or it will not.  16 

 17 
 So I will take a moment to formally deal with the adjournment request. Adjournments are 18 

all about a balancing of rights. Taking a balance of convenience approach, I conclude that 19 
the harm inherent in granting an adjournment outweighs any possible prejudice to 20 
Macquarie. I also find that Macquarie will not incur any procedural or substantial prejudice 21 
by the granting of the order for the DIP loan in charge. So therefore, I deny the 22 
adjournment.  23 

 24 
 With regard to uncertainty and disfunction within the CCAA process, it is premised on 25 

Macquarie fighting Canacol and the Monitor every step of the way, in every jurisdiction. 26 
This much is revealed on the penultimate paragraph of Mr. Picard's affidavit wherein he 27 
says: (as read)  28 

 29 
Granting such relief would create significant uncertainty in the CCAA 30 
proceedings, potentially delay the Canacol Group's restructuring 31 
objective and force litigation in the United States and Columbia, 32 
diverting focus and resources from the restructuring process to the 33 
detriment of the company and all stakeholders including Macquarie.  34 
 35 

 Macquarie's counsel says in his November 21st, 2025 letter to Canacol's and the Monitor's 36 
counsel at the top of page 2: (as read)  37 

 38 
It would be extremely unfortunate, time consuming, and disruptive if 39 
Macquarie is jammed and forced to argue about priming and related 40 
matters at the come back motion.  41 
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 1 
 This prediction has come true and it lends credence to Canacol's counsel's suggestion that 2 

Macquarie seeks to act as a spanner in the works in the hope that it will get paid out and 3 
fast.  4 

 5 
 I agree that a course of litigating hard in every jurisdiction is Macquarie's choice. 6 

Macquarie also says that I should not succumb to the lurid scenario of Columbians groping 7 
in the dark. Macquarie says the world will not necessarily come to an end. Macquarie says 8 
the noteholders have -- or the subordinate creditors have $500 million at risk, somehow 9 
they will step up. Well as the counsel for the noteholders says, they’ve staked their ground, 10 
I can't rely on them to come through if this DIP loan and charge application is not granted. 11 

 12 
 For the sake of Canada's international standing, I do not want to invite a scenario involving 13 

Columbians without electricity. It is a matter of considering the interests of downstream 14 
stakeholders, even if they live in another country. Approving the DIP loan in charge 15 
introduces certainty, rather than diminishes it. It gives Canacol a lifeline until the end of an 16 
extended stay period, so as to crystallise its reorganisation efforts. On the other hand, 17 
having nothing in place would create uncertainty.  18 

 19 
 The last point is whether there is a better way and how to find it. There is no obvious better 20 

way that presents itself. The only viable proposal before the Court comes from the 21 
committee of senior noteholders. The only suggestion for the Court from Macquarie is that 22 
Macquarie gets paid from the DIP loan or the DIP loan takes a subordinate position, but 23 
that is not the proposal before the Court.  24 

 25 
 So in looking at the factors in section 11.2(4), I conclude that I should exercise discretion 26 

to approve the DIP loan as presented, along with the charge under (2). From the evidence, 27 
I infer that the company's management has the confidence of the majority of the creditors 28 
at least in terms of dollar value, although I acknowledge that does not include Macquarie 29 
whose loan amount is secured but relatively small in comparison to the unsecured creditors. 30 
I am of the view that the DIP loan would enhance the prospect of a viable compromise or 31 
arrangement being made in respect of the company, and that the nature and value of the 32 
company's property justifies the loan.  33 

 34 
 I have spoken at length about prejudice, both procedural and substantive, and I conclude 35 

that Macquarie would not be materially prejudices as a result of the charge. Of course, the 36 
Monitor supports the granting of the loan, as do the unsecured creditors holding $5 million 37 
in debt.  38 

 39 
 As for the commitment fees, yes, they are high. But the Monitor's counsel has explained 40 

the circumstances and again, there is no acceptable alternative before the Court that will 41 
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provide relief to Canacol's liquidity problem at present other than this DIP loan, and so the 1 
fees are by no means a dealbreaker. I therefore make the order granting the DIP loan and 2 
charge as requested.  3 

 4 
 I move then to the stay extension. The reason I put the stay extension second is because 5 

Macquarie questioned, maybe not in as many words, the good faith and due diligence of 6 
Canacol in the DIP selection process and with regard to presenting the DIP application to 7 
the Court. The statutory criteria for a stay extension are of course that it is appropriate in 8 
the circumstances, and that the applicant has acted in good faith and with due diligence.  9 

 10 
 At the beginning of the decision, I discussed some of the background giving rise to the 11 

need for a DIP loan. Those circumstances provide justification for extending the stay, that 12 
is so that Canacol can continue on its path towards restructuring for the benefit of all 13 
stakeholders. As I have disposed of Macquarie's main arguments with regard to possible 14 
lack of good faith and due diligence, I find that the statutory criteria are met and I grant the 15 
stay to February 6th, 2026.  16 

 17 
 Now I will move onto the ancillary relief, which I do not think is controversial. First, the 18 

letters of credit are part of the DIP loan proposal. They accordingly are also approved if 19 
specific approval is required. I will just note here again that it is new money being 20 
advanced, in some cases, to replace expired letters of credit and would not constitute queue 21 
jumping.  22 

 23 
 With regard to payments to critical venders, I heard no real argument against payment and 24 

as I said, it follows the granting of the DIP loan order. I accept the Monitor's 25 
recommendations in that regard.  26 

 27 
 Finally, respecting approval of the Monitor's activities to date. Now that I have disposed 28 

of Macquarie's objections, there is no impediment to approving the activities as described 29 
in the Monitor's second report which are set out in, I say, a transparent and comprehensive 30 
manner and I so approve those activities.  31 

 32 
 So what that leaves me with, Mr. Prophet, is a discussion of your forms of order and your 33 

application for a sealing order.  34 
 35 
Discussion  36 
 37 
MR. PROPHET: Thank you. Thank you Justice. So the most up-38 

to-date form of the order that you have would've been provided to the Commercial 39 
Coordinator at about 11 AM on Wednesday. That reflects some of the letter of credit 40 
arrangements that were in discussion between the ad hoc Bondholder participants in the 41 
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DIP loan and representatives of the RCF Lending Group as probable providers of at least 1 
an interim letter of credit at the time. 2 

 3 
 So that is the form of the order I would like to speak with you about. There is a slight tweak 4 

to that order, but I can do that, if you will on the fly, it's in paragraph 30. So, if you have 5 
that, that I think is really our best (INDISCERNIBLE). 6 

 7 
THE COURT: Okay. Let me just bring it up. 8 
 9 
MR. PROPHET: Mr. Barrick (phonetic) I believe of the 10 

Commercial Coordinator's Office would have dealt with that through you. 11 
 12 
THE COURT: Yes. Okay. That would have been sent 13 

yesterday? 14 
 15 
MR. PROPHET: It would have at -- it came from our office to the 16 

Commercial Coordinator at 11 AM and again it was just reflective of some --  17 
 18 
THE COURT: Okay. So at 11 AM, so I think I have the right 19 

one. Let me try to identify it by -- there is some identifying numbers in the lower lefthand 20 
corner, can I read those to you, Mr. Prophet? 21 

 22 
MR. PROPHET: Possibly, let me just -- or the document itself or 23 

the email? 24 
 25 
THE COURT: The document itself.  26 
 27 
MR. PROPHET: Yes, so you can do that.  28 
 29 
THE COURT: Okay.  30 
 31 
MR. PROPHET: The document itself -- are you in the Word 32 

document or the PDF? 33 
 34 
THE COURT: I am in the Word document. 35 
 36 
MR. PROPHET: Very good. 37 
 38 
THE COURT: So there is a little number in the bottom lefthand 39 

corner. 40 
 41 
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MR. PROPHET: Yes. 1 
 2 
THE COURT:` 91710284/5. 3 
 4 
MR. PROPHET: That is -- that is the correct -- that is the correct 5 

number and that is the correct order with one change -- 6 
 7 
THE COURT: Okay.  8 
 9 
MR. PROPHET: -- which I can take you to. 10 
 11 
THE COURT: Okay.  12 
 13 
MR. PROPHET: And I can just highlight the evolutionary 14 

changes, but let's go to the one change that was made subsequent to that email, it's in 15 
paragraph 34, it's semantic only, but it's worth looking it. 16 

 17 
 If you go to 34 --  18 
 19 
THE COURT: Yes, I am there. 20 
 21 
MR. PROPHET: So the words after the parenthetical in the second 22 

last line of the 34, beginning: (as read) 23 
 24 

Including without limitation as a result of any new parties joining as 25 
lenders thereunder … 26 
 27 

THE COURT: Right. 28 
 29 
MR. PROPHET: That should be moved into the brackets, to be 30 

inserted after: (as read) 31 
 32 

Amended and restated from time to time, including without limitation 33 
as a result of any new parties joining as lenders thereunder, the 34 
commitment letter. 35 
 36 

THE COURT: Okay. So just --  37 
 38 
MR. PROPHET: It's just a --  39 
 40 
THE COURT: -- just moved the closed bracket -- just move the 41 
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closed bracket --  1 
 2 
MR. PROPHET: Correct.  3 
 4 
THE COURT: -- I can do that. 5 
 6 
MR. PROPHET: Well move the -- in fact, move that phrase into 7 

just before the defined term, so it would read --  8 
 9 
THE COURT: Oh I see. Okay. 10 
 11 
MR. PROPHET: (as read) 12 
 13 

Amended and restated from time to time, including without limitation 14 
as a result of any new parties joining as lenders thereunder, the defined 15 
term commitment letter. 16 
 17 

THE COURT: Okay. I think I can do that. 18 
 19 
MR. PROPHET: I can -- Sir I can --  20 
 21 
THE COURT: Or you can just send me one, yes. 22 
 23 
MR. PROPHET: Why don't I just send you one and I'll copy the 24 

parties, if that's okay with you. 25 
 26 
THE COURT: Yes, that is --  27 
 28 
MR. PROPHET: Cause I don't need -- shall I go through the 29 

Commercial Coordinator? I'm happy to do that, of course. 30 
 31 
THE COURT: Yes you can go through the Commercial 32 

Coordinator. 33 
 34 
MR. PROPHET: We will do that. Apart from that, there are no 35 

changes to the order that was sent to you approximately 11 AM yesterday. It contains an 36 
update from the SARIO form that was with our December 5 application, but you will have 37 
looked at that. I'm happy to go through it with you --  38 

 39 
THE COURT: You do not have to go through it with me. 40 
 41 
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MR. PROPHET: Very good.  1 
 2 
THE COURT: Okay.  3 
 4 
Submissions by Mr. Prophet (Sealing Order) 5 
 6 
MR. PROPHET: Okay. Sir, on the sealing order, the most 7 

convenient place to stop on that is my amended application on page 10. It's in paragraph 8 
33. So, as your finding that --  9 

 10 
THE COURT: Okay, I am there, yes. 11 
 12 
MR. PROPHET: So what we are addressing by way of sealing are 13 

two confidential appendices to the Monitor's 2nd Report. These contain the signature 14 
blocks and commitment amounts for the participates in the ad hoc DIP lenders DIP 15 
commitment. There's also a second confidential appendix if just an amendment to the DIP 16 
loan commitment that arose, I believe over the weekend, it's a small technical amendment, 17 
not much turns on it. It's in the -- I think it's in the Monitor's Report, the actual -- the 18 
amendment, we can go to it, but I think everyone's at ad idem that it's an appropriate 19 
amendment. 20 

 21 
 In any event, the rationale for the sealing has to make the Sierra Club and Sherman Estate 22 

test that we're all familiar with in circumstances like this and that is that while the principle 23 
of Court openness is an important value of our Courts, where the prejudice that may be 24 
caused by observing the principle, at least in the immediate term outweighs the public 25 
interest then in that, then sealing is appropriate. And an important commercial interest or 26 
interests, has been often identified as a rationale to implement a sealing order in the sense 27 
that the damage of such an important commercial interest is prejudice set out that in the 28 
appropriate case will outweigh the public interest in open court proceedings.  29 

 30 
 The important commercial interest here is as follows: the -- it's twofold in essence. It is the 31 

case and counsel for the ad hoc group of Bondholders can confirm this, that the participants 32 
in the DIP loan do not know each of them what their commitments are. You Sir, do know, 33 
the Monitor knows and the company obviously knows, but none of the individual 34 
participants know what each other's commitment is. Part of the rationale for the that, as I 35 
understand it, is to provide for more equitable, if you will, governance within the DIP loan 36 
group. 37 

 38 
 And so, in order to preserve that balance and not provide for domination for the group by 39 

one or the other of the participants, it is described by the ad hoc Bondholder Group as an 40 
important commercial interest that none of the commitments be made public and none of 41 
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the names of the people providing those commitments. 1 
 2 
 Now, further on the later point, the people providing the commitments are significant 3 

financial players, but their identity may influence the way that bonds currently trade and 4 
so, it is the view of the ad hoc group of Bondholders and the Monitor supports this as does 5 
the company, that disclosure of the identities of these DIP participants may have an 6 
influence on continued trading in the market. Certainly it will be made public to the market 7 
that a DIP loan with the terms that you've approved has been made, and so the market will 8 
know that and that's relevant information, but speculation based on the identity of the 9 
individuals in the DIP loan seems to be an unwarranted interference in the functioning of 10 
the public market for these bonds that continue to trade. 11 

 12 
 So that -- I guess the evenness of that market is another reason, commercial interest that 13 

would be prejudiced by disclosure. So on that basis --  14 
 15 
THE COURT: Okay. Can I ask you this, sir -- Mr. Prophet. 16 
 17 
MR. PROPHET: Yes. 18 
 19 
THE COURT: What I haven't heard yet is some kind of 20 

limitation on scope and duration. 21 
 22 
MR. PROPHET: Yes, there is, yes. It's important. The limitation 23 

sought is 1 year after the termination of the CCAA proceedings and of course, that's a 24 
critical principle. And that length of time is chosen as a reasonable period of time after 25 
which the business circumstances no matter what happens in these proceedings, pertaining 26 
to the Canacol Group, will have stabilised to the point that it will be irrelevant to know 27 
who participated by that time. 28 

 29 
THE COURT: All right. 30 
 31 
MR. PROPHET: Those are my submissions in support of the 32 

sealing order. I did provide it, through the Commercial Coordinator to your office, I hope 33 
it's got to you, the Monitor may have further submissions on that, I invite the Monitor's 34 
counsel to address that if you wish, Sir. 35 

 36 
THE COURT: Ms. Meyer, anything? 37 
 38 
Submissions by Ms. Meyer (Sealing Order) 39 
 40 
MS. MEYER: No, Justice Mah. Thank you. I will just mention 41 
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that the Monitor's understanding of this is set out at paragraphs 43 and 44 of the 2nd Report 1 
and the Monitor is supportive of the sealing order sought. 2 

 3 
THE COURT: All right.  4 
 5 
MS. MEYER: Subject to any questions you may have. 6 
 7 
THE COURT: No questions. 8 
 9 
MR. PROPHET: I guess I should just -- sorry Sir. 10 
 11 
THE COURT: Go ahead. 12 
 13 
MR. PROPHET: I was just going to say I should end that the 14 

Monitor and the finance people at the Monitor firm are aware of the identity of these people 15 
and these are serious players and are -- their covenants are good in the Monitor's view.  16 

 17 
THE COURT: Any other counsel wish to make submissions 18 

with regard to the sealing order, the application for the sealing order? Yes, Mr. 19 
Pasquariello? 20 

 21 
Submissions by Mr. Pasquariello (Sealing Order) 22 
 23 
MR. PASQUARIELLO:  Now, I'm prepared to reply, Sir, if there are any 24 

others that would make submissions in support, I just wanted to let you know that I will be 25 
replying.  26 

 27 
THE COURT: Okay. I do not think there is anyone else, Mr. 28 

Pasquariello, so go ahead.  29 
 30 
MR. PASQUARIELLO: Okay. Thank you. Sorry. So, Sir, as I mentioned 31 

in my opposition, Macquarie is of the view that the identities and the holdings of the DIP 32 
lenders should be disclosed to this Court.  33 

 34 
 Those parties are benefitting from the CCAA proceedings. They're benefiting now by way 35 

of a court order charge in those proceedings, these proceedings are open and the 36 
commercial interest that my friend described is not a general commercial interest. It's a 37 
commercial interest as amongst that particular group and the governance of that group, as 38 
compared to the disclosure in these proceedings and the stakeholders in this proceeding. 39 

 40 
 It would be, in my respectful submission, extremely prejudicial and unfair for Macquarie 41 
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not to even know who it is that the Court is approving to prime its position, which it has 1 
now done by way of your order and not heard a substantive reason why not to do so. 2 

 3 
 Secondly, my friend is also seeking what he's described as a technical amendment to the 4 

DIP that not much turns on it. And if that's in fact the case, I see no reason why that 5 
amendment should not be made part of the record, so that the entire agreement that the 6 
Court is approving is disclosed.  7 

 8 
 Again, in my respectful submission, fairness and balance, in respect of both of these issues 9 

would result in disclosure and therefore, Your Honour, Macquarie would suggest that the 10 
sealing order not be granted in respect of these two issues. 11 

 12 
THE COURT: Can I ask you this, counsel? Does your client 13 

currently know who the bondholders are? I mean not the specific individuals or the 14 
subscribers to the DIP loan, but in general who they are? Is there someplace where you can 15 
see a list? 16 

 17 
MR. PASQUARIELLO: I don't think that's the case as unsecure holders, 18 

Sir, but this is, in my respectful submission, completely different where the parties are now 19 
being elevated to the position not as bondholders, but as DIP lenders in an approved order 20 
by the CCAA Court, they're wearing a different hat in respect of their ask of you.  21 

 22 
 They are not wearing that hat and they're not asking that they be -- that the confidence be 23 

provided in respect of them as bondholders, they're not all participating bondholders, 24 
they're only some of the group in any event, and they are now DIP lenders not bondholders. 25 
So, I would submit that that's a material difference, Sir.  26 

 27 
THE COURT: Okay. And what do you say about the second 28 

ground that counsel advanced and that was that there could be some effect on the market, 29 
in general, just by knowing whose a player and who is not? 30 

 31 
MR. PASQUARIELLO: I don't know if I'm following that, Sir, the bonds 32 

don't trade on the basis of who a player is, the bonds trade on parties underlying view of 33 
the enterprise value of the company, not who happens to own them. So, again, my friend 34 
is giving evidence and I don't think he's an expert in bond trading, but in any event, I'll 35 
reply as I did. I'm also not an expert, but since you've asked me, that's the reply. The burden 36 
doesn't lie with us, it lies with the company, Sir. 37 

 38 
THE COURT: Okay.  39 
 40 
 Any other counsel? 41 
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 1 
Submissions by Mr. Prophet (Sealing Order) (Reply) 2 
 3 
MR. PROPHET: Sir, just brief reply on that. The amendment that 4 

I referred to is Exhibit D to the Monitor's 2nd Report and it's just about clarifying the 5 
effectiveness of the agreement. So there's no -- there's no issue about that.  6 

 7 
 My only point was the signature -- we address that just in the context of the request for a 8 

sealing order, because the signature pages to this agreement are confidential appendix too, 9 
so that's the only reason for mentioning it, but it is there and it is (INDISCERNIBLE). 10 

 11 
THE COURT: Okay. Do you have any, Mr. Prophet, response 12 

to your friend's point that this is really about the dealings of this group of investors as 13 
among themselves, that there is not really a public interest, it is more of a private interest? 14 

 15 
MR. PROPHET: I think there is a general interest here on both 16 

supports or both grounds for the sealing order and the general interest in each -- in each 17 
branch of the grounds is as follows.  18 

 19 
 The general interest and I'm not holding myself out as a bond trading expert, but it does 20 

matter whose supporting the company. It doesn't matter -- maybe it doesn't matter who 21 
holds the bonds, but the names of who've chosen to support the company, that matters. The 22 
bonds keep trading now. So that is interesting information, the fact of the DIP is even 23 
information that all that will have, but who, in particular, is supporting the company could 24 
have an effect on future trading. That's my simple observation 25 

 26 
 If I was supporting it myself, that wouldn't have much of an effect, but I'm not one of the 27 

signatory bondholders. That's all I'd say about that and it's a general interest to safeguard 28 
market exchange on a level playing field in that sense. 29 

 30 
 So that's my first that it's not just a private, but a general commercial interest. My second 31 

point about why the -- not knowing who has committed what within the bondholder DIP 32 
participant group, why that's a general commercial interest, is to the extent that that 33 
anonymity or the failure to know who else -- how much the other parties have in the bond 34 
-- in the DIP group, facilitates the governance of that group and we're told that it does and 35 
makes it more fair and more even. To the extent that that is the case, then that's a general 36 
commercial interest because in future cases, it will be understood that you won't know 37 
exactly who the dominant player is.  38 

 39 
 It's kind of another species of my general commercial interest in keeping confidential the 40 

identity of the people who are now supporting the company. How much they're supporting 41 
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it and how much inter-say they're supporting it will tend to make these groups more easily 1 
governed in the future if that's the expectation. So, I say those are the two general, not 2 
private commercial interests.  3 

 4 
 I also just want to correct one thing. My friend said that the identities of these bondholder 5 

participants in the DIP loan aren't before the Court, they're before you Justice, you know 6 
exactly who they are and so there's no lack of transparency to this Court, none would ever 7 
be attempted on that score. It's important that you know who they are and that the Monitor 8 
provide you with comfort on that subject in terms of the bonafide Monitor has done as an 9 
expert in finance. 10 

 11 
 So those are my comments in reply, Sir. 12 
 13 
THE COURT: Okay.  14 
 15 
MS. MEYER: Justice Mah? 16 
 17 
THE COURT: Yes. 18 
 19 
Submissions by Ms. Meyer (Sealing Order) (Reply) 20 
 21 
MS. MEYER: Sorry, I didn't want to interrupt you, but I did 22 

want to note that I do have a few other comments to add in reply, if I might. 23 
 24 
THE COURT:  Okay. Go ahead. 25 
 26 
MS. MEYER: Thank you. My friend, Mr. Pasquariello has 27 

indicated it would be -- as he said, extremely prejudicial and unfair for Macquarie not to 28 
know the identities of the DIP lenders and the amounts of their commitments, but he hasn't 29 
said why. And I'm not aware of any such prejudice nor is there any evidence of that. 30 

 31 
 The additional point I wanted to note is some case law that I think may be helpful. I agree 32 

with Mr. Prophet's submissions that this is, as is always the case, governed by the Sierra 33 
Club and Sherman Estate v. Donovan test. But more explicitly and I apologise, I don't have 34 
these cases before you, but I can give you the cites, certainly in the Sierra Club and 35 
Sherman Estate decision, the Supreme Court of Canada has explicitly recognised that a 36 
party's legitimate commercial interest constitute an important public interest for purposes 37 
of that test. That's in Sierra Club at paragraphs 55 and 60 to 61 and Sherman Estate at 38 
paragraph 41. If you like I can give you those exact citations. It's Sierra Club is 2002 SCC 39 
41, paragraphs 55 and 60 to 61. Sherman Estate is 2021 SCC 25 at paragraph 41.  40 

 41 
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 Those cases also set out that an important commercial interest includes preserving 1 

information that is intended to be confidential and where disclosure would frustrate the 2 
promotion and protection of competition. That is in the Dow Chemical Canada ULC v. 3 
Nova Chemicals Corporation decision of this Court 2015 ABQB 81 at paragraphs 50 to 51 4 
and paragraph 54. And also Lewis v. Uber Canada Inc.,2023 ONSC 5134.  Also the Dow 5 
Chemical case that I have just mentioned also says at paragraph 36 that whether a sealing 6 
order should be granted is ultimately a matter of judicial discretion. 7 

 8 
 Now, of course, those cases that I've just mentioned or at least Dow Chemical once pre-9 

dates the Sherman Estate case, but specifically with respect to that there is a finding by this 10 
Court that an important commercial interest includes preserving information that is 11 
intended to be confidential and where disclosure would frustrate the promotion and 12 
protection of competition. I think -- I submit that that case is perhaps helpful to this Court 13 
with respect to considering whether a sealing order should be granted.   14 

 15 
 In that, I submit that the information that is sought to be sealed here, is important and 16 

confidential financial information of the participants here and particularly considering the 17 
influence that the disclosure of that information may have on trading of bonds, that that is 18 
relevant to the consideration here. 19 

 20 
 As I mentioned at the outset, the Monitor is supportive of the sealing order request. Those 21 

are my submissions, subject to any questions. Thank you.  22 
 23 
THE COURT: All right. Thank you. Mr. Oliver? 24 
 25 
Submissions by Mr. Oliver (Sealing Order) 26 
 27 
MR. OLIVER: Thank you very much, Sir. On behalf of the 28 

interim lender, I just wish to voice our support for the submissions of Mr. Prophet and Ms. 29 
Meyer. From the interim lenders' perspective, this is commercially sensitive information. 30 
It's disclosure would be highly prejudicial if it was made public at this time. 31 

 32 
 Of course, your job, Sir, is to balance a number of competing interests in considering this 33 

issue. In that regard, I do wish to note as my friends have that both you and the Monitor 34 
have seen the underlying information, the sealing that is requested is time limited and as 35 
narrow as reasonably possible.  36 

 37 
 As a result we support the application for the limited time sealing order. Thank you.  38 
 39 
THE COURT: Okay. Mr. Pasquariello, is there something else 40 

you want to say? 41 
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 1 
Submissions by Mr. Pasquariello (Sealing Order) (Reply) 2 
 3 
MR. PASQUARIELLO:  Yes with respect, Sir, I specifically indicated I 4 

was going to speak after others in support and I've had -- Ms. Meyer confirmed she had 5 
nothing further. Mr. Oliver didn't speak up. I've spoken and now my friends come forward, 6 
Ms. Meyer with case law, on top of it having said she had nothing to add and Mr. Prophet 7 
not referencing anything. 8 

 9 
 Sir, this continues the unfortunate procedure unfairness that has continued throughout. I 10 

just will leave it at that. It's just extremely disappointing, Sir. 11 
 12 
THE COURT: All right. Well, that is why I came back to you at 13 

the end, counsel.  14 
 15 
Submissions by Ms. Meyer (Sealing Order) (Reply)  16 
 17 
MS. MEYER: Sir, if I might just say very briefly on behalf of 18 

the Monitor, my submissions just now are made in reply. I had no notice whatsoever that 19 
Mr. Pasquariello was going to oppose the Sealing Order application. If he did mention that 20 
yesterday during his submission, my apologies in that I missed it. But in any event, I do 21 
submit that it is proper for reply. Thank you.  22 

 23 
MR. PASQUARIELLO:  It was in our brief. 24 
 25 
Decision (Sealing Order) 26 
 27 
THE COURT: All right. Thanks counsel. The request for 28 

restricted access order or a sealing order does compromise the open courts principle and 29 
whether or not one should be granted is of course governed by the authority that counsel 30 
refers to which we all know about, that being the Sierra Club case decided by the Supreme 31 
Court of Canada and as modified in Sherman Estate. The applicant must show on a balance 32 
of probabilities that court openness presents a serious risk to an important interest, that the 33 
order is necessary to prevent the risk because alternative measures are not adequate and 34 
that as a matter of proportionality, the risk -- the benefits outweigh the negative effects. 35 

 36 
 In Alberta and I imagine elsewhere in Canada, commercial interest have been found to be 37 

an important interest deserving of protection, particularly in the context of Court supervised 38 
insolvency proceedings. The risk here as explained to me by counsel is really twofold. First 39 
that the proportion of ownership of the DIP participation, if know, would adversely affect 40 
the internal governance. Counsel for Macquarie, who objects to the granting of the sealing 41 
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order says, well that is a private matter among a group of people or entities and does not 1 
concern anyone else.  2 

 3 
 I do see merit in Canacol's position because this CCAA proceeding is not concluded. I do 4 

not know if there is going to be further applications for increased advances, I do not know 5 
whether it will be the same or different DIP lender. The possibility is present that it is the 6 
same lender and therefore it is important for the CCAA proceeding that the governance of 7 
this Group operate in an appropriate fashion. So I recognise the risk there. 8 

 9 
 Secondly, with regard to the operation of the bond market, Macquarie objects to the sealing 10 

order on the basis that that is simply a speculative concern, no one here is an expert in bond 11 
trading, no one can say. I agree that no one here at least has identified themselves as an 12 
expert in bond trading, certainly I am not, but I think I accept as a matter of logic and 13 
common sense that with regard to this body of bonds, the identity of the owners and 14 
proportion of ownership in this loan, could influence the market one way or another. 15 

 16 
 So, the conclusion I reach is that there is a important public interest here and that is sensitive 17 

commercial information that could affect an ongoing CCAA proceeding or the operation of 18 
the bond market itself.  19 

 20 
 I do not know and it was not suggested to me, how any sort of lesser measure might be put 21 

in place to alleviate that risk apart from a sealing order. It is also part of my duty to make 22 
sure that whatever means is imposed to safeguard this information, it is the least intrusive 23 
as possible. So that is usually achieved through limitation in the period of time that the 24 
order would be in effect. 25 

 26 
 So my conclusion here is that test in Sierra Club and Sherman Estate is met. That the means 27 

that have been suggested are the least intrusive in that it is specific in time. I cannot think 28 
of nor has it been proposed to me, that some other way is going to achieve what is sought 29 
here and so I grant the sealing order.  30 

 31 
 Okay. Counsel, I see that my next group has arrived for my 2:00 matter. So I am going to 32 

invite those counsel on the previous matter to leave if they wish and I am going to move 33 
onto the other matter.  34 

__________________________________________________________________________ 35 
 36 
PROCEEDINGS CONCLUDED  37 
__________________________________________________________________________ 38 
 39 
 40 
 41 
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