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Part 6 
Resolving Issues and  

Preserving Rights 

Division 1 
Applications to the Court 

What this Division applies to 

6.1   This Division 

 (a) applies to every application filed in the Court unless a rule 
or an enactment otherwise provides or the Court otherwise 
orders or permits; 

 (b) does not apply to originating applications unless another 
rule otherwise provides, the parties otherwise agree or the 
Court otherwise orders. 

AR 124/2010 s6.1;23/2021 

Application to the Court to exercise its authority 

6.2   When the Court has authority under these rules, a person may 
make an application to the Court that the Court exercise its 
authority. 

Subdivision 1 
Application Process Generally 

Applications generally 

6.3(1)  Unless these rules or an enactment otherwise provides or 
the Court otherwise permits, an application may only be filed 
during an action or after judgment is entered. 

(2)  Unless the Court otherwise permits, an application to the Court 
must 

 (a) be in the appropriate form set out in Schedule A, Division 
1 to these rules, 

 (b) state briefly the grounds for filing the application, 

 (c) identify the material or evidence intended to be relied on, 

 (d) refer to any provision of an enactment or rule relied on, 

 (e) specify any irregularity complained of or objection relied 
on, 

 (f) state the remedy claimed or sought, and 
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 (g) state how the application is proposed to be heard or 
considered under these rules. 

(3)  Unless an enactment, the Court or these rules otherwise 
provide, the applicant must file and serve on all parties and every 
other person affected by the application, 5 days or more before the 
application is scheduled to be heard or considered, 

 (a) notice of the application, and 

 (b) any affidavit or other evidence in support of the 
application. 

Applications without notice 

6.4   Despite any other rule to the contrary, notice of an application 
is not required to be served on a party if an enactment so provides 
or permits or the Court is satisfied that 

 (a) no notice is necessary, or 

 (b) serving notice of the application might cause undue 
prejudice to the applicant. 

Subdivision 2 
Application in Foreclosure Action 

Notice of application in foreclosure action 

6.5(1)  In a foreclosure action, notice of every application made by 
the plaintiff must be served on each person who filed and served on 
the plaintiff a statement of defence, a demand for notice or a notice 
of address for service. 

(2)  A defendant or subsequent encumbrancer who is not required 
to be served under subrule (1) must be served with notice of an 
application in a foreclosure action if the application is for one or 
more of the following: 

 (a) a redemption order; 

 (b) an order that secured property be offered for sale; 

 (c) an order confirming sale to the plaintiff or other person; 

 (d) an order for possession, but not a preservation order; 

 (e) an order appointing a receiver and manager; 

 (f) a foreclosure order. 

furlann
Highlight
(3) Unless an enactment, the Court or these rules otherwise

provide, the applicant must file and serve on all parties and every

other person affected by the application, 5 days or more before the

application is scheduled to be heard or considered,

(a) notice of the application, and

(b) any affidavit or other evidence in support of the

application.





   
Rule 13.5  AR 124/2010 

 

ALBERTA RULES OF COURT 
 

282

(4)  If the count starts on February 29th and ends in a year that is 
not a leap year, the count ends on February 28th of that year. 

AR 124/2010 s13.4;143/2011 

Variation of time periods 

13.5(1)  Unless the Court otherwise orders or a rule otherwise 
provides, the parties may agree to extend any time period specified 
in these rules. 

(2)  The Court may, unless a rule otherwise provides, stay, extend 
or shorten a time period that is 

 (a) specified in these rules, 

 (b) specified in an order or judgment, or 

 (c) agreed on by the parties. 

(3)  The order to extend or shorten a time period may be made 
whether or not the period has expired. 

Division 3 
Pleadings 

Pleadings:  general requirements 

13.6(1)  A pleading must be 

 (a) succinct, and 

 (b) divided into consecutively numbered paragraphs, with 
dates and numbers expressed in numerals unless words or 
a combination of words and numerals makes the meaning 
clearer. 

(2)  A pleading must state any of the following matters that are 
relevant: 

 (a) the facts on which a party relies, but not the evidence by 
which the facts are to be proved; 

 (b) a matter that defeats, or raises a defence to, a claim of 
another party; 

 (c) the remedy claimed, including 

 (i) the type of damages claimed, 

 (ii) to the extent known, the amount of general and 
special damages claimed, or if either or both are not 
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Relief reasonably necessary Redressements normalement nécessaires

11.001 An order made under section 11 at the same
time as an order made under subsection 11.02(1) or dur-
ing the period referred to in an order made under that
subsection with respect to an initial application shall be
limited to relief that is reasonably necessary for the con-
tinued operations of the debtor company in the ordinary
course of business during that period.
2019, c. 29, s. 136.

11.001 L’ordonnance rendue au titre de l’article 11 en
même temps que l’ordonnance rendue au titre du para-
graphe 11.02(1) ou pendant la période visée dans l’ordon-
nance rendue au titre de ce paragraphe relativement à la
demande initiale n’est limitée qu’aux redressements nor-
malement nécessaires à la continuation de l’exploitation
de la compagnie débitrice dans le cours ordinaire de ses
affaires durant cette période.
2019, ch. 29, art. 136.

Rights of suppliers Droits des fournisseurs

11.01 No order made under section 11 or 11.02 has the
effect of

(a) prohibiting a person from requiring immediate
payment for goods, services, use of leased or licensed
property or other valuable consideration provided af-
ter the order is made; or

(b) requiring the further advance of money or credit.
2005, c. 47, s. 128.

11.01 L’ordonnance prévue aux articles 11 ou 11.02 ne
peut avoir pour effet :

a) d’empêcher une personne d’exiger que soient effec-
tués sans délai les paiements relatifs à la fourniture de
marchandises ou de services, à l’utilisation de biens
loués ou faisant l’objet d’une licence ou à la fourniture
de toute autre contrepartie de valeur qui ont lieu après
l’ordonnance;

b) d’exiger le versement de nouvelles avances de
fonds ou de nouveaux crédits.

2005, ch. 47, art. 128.

Stays, etc. — initial application Suspension : demande initiale

11.02 (1) A court may, on an initial application in re-
spect of a debtor company, make an order on any terms
that it may impose, effective for the period that the court
considers necessary, which period may not be more than
10 days,

(a) staying, until otherwise ordered by the court, all
proceedings taken or that might be taken in respect of
the company under the Bankruptcy and Insolvency
Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

11.02 (1) Dans le cas d’une demande initiale visant une
compagnie débitrice, le tribunal peut, par ordonnance,
aux conditions qu’il peut imposer et pour la période
maximale de dix jours qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime de la Loi sur la faillite et l’insolvabilité
ou de la Loi sur les liquidations et les restructura-
tions;

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Stays, etc. — other than initial application Suspension : demandes autres qu’initiales

(2) A court may, on an application in respect of a debtor
company other than an initial application, make an or-
der, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all pro-
ceedings taken or that might be taken in respect of the
company under an Act referred to in paragraph (1)(a);

(2) Dans le cas d’une demande, autre qu’une demande
initiale, visant une compagnie débitrice, le tribunal peut,
par ordonnance, aux conditions qu’il peut imposer et
pour la période qu’il estime nécessaire :

a) suspendre, jusqu’à nouvel ordre, toute procédure
qui est ou pourrait être intentée contre la compagnie
sous le régime des lois mentionnées à l’alinéa (1)a);
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(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

b) surseoir, jusqu’à nouvel ordre, à la continuation de
toute action, poursuite ou autre procédure contre la
compagnie;

c) interdire, jusqu’à nouvel ordre, l’introduction de
toute action, poursuite ou autre procédure contre la
compagnie.

Burden of proof on application Preuve

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances
exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the
applicant also satisfies the court that the applicant has
acted, and is acting, in good faith and with due dili-
gence.

(3) Le tribunal ne rend l’ordonnance que si :

a) le demandeur le convainc que la mesure est oppor-
tune;

b) dans le cas de l’ordonnance visée au paragraphe
(2), le demandeur le convainc en outre qu’il a agi et
continue d’agir de bonne foi et avec la diligence vou-
lue.

Restriction Restriction

(4) Orders doing anything referred to in subsection (1)
or (2) may only be made under this section.
2005, c. 47, s. 128, 2007, c. 36, s. 62(F); 2019, c. 29, s. 137.

(4) L’ordonnance qui prévoit l’une des mesures visées
aux paragraphes (1) ou (2) ne peut être rendue qu’en ver-
tu du présent article.
2005, ch. 47, art. 128, 2007, ch. 36, art. 62(F); 2019, ch. 29, art. 137.

Stays — directors Suspension — administrateurs

11.03 (1) An order made under section 11.02 may pro-
vide that no person may commence or continue any ac-
tion against a director of the company on any claim
against directors that arose before the commencement of
proceedings under this Act and that relates to obligations
of the company if directors are under any law liable in
their capacity as directors for the payment of those obli-
gations, until a compromise or an arrangement in respect
of the company, if one is filed, is sanctioned by the court
or is refused by the creditors or the court.

11.03 (1) L’ordonnance prévue à l’article 11.02 peut in-
terdire l’introduction ou la continuation de toute action
contre les administrateurs de la compagnie relativement
aux réclamations qui sont antérieures aux procédures in-
tentées sous le régime de la présente loi et visent des
obligations de la compagnie dont ils peuvent être, ès qua-
lités, responsables en droit, tant que la transaction ou
l’arrangement, le cas échéant, n’a pas été homologué par
le tribunal ou rejeté par celui-ci ou les créanciers.

Exception Exclusion

(2) Subsection (1) does not apply in respect of an action
against a director on a guarantee given by the director re-
lating to the company’s obligations or an action seeking
injunctive relief against a director in relation to the com-
pany.

(2) La suspension ne s’applique toutefois pas aux actions
contre les administrateurs pour les garanties qu’ils ont
données relativement aux obligations de la compagnie ni
aux mesures de la nature d’une injonction les visant au
sujet de celle-ci.

Persons deemed to be directors Présomption : administrateurs

(3) If all of the directors have resigned or have been re-
moved by the shareholders without replacement, any
person who manages or supervises the management of
the business and affairs of the company is deemed to be a
director for the purposes of this section.
2005, c. 47, s. 128.

(3) Si tous les administrateurs démissionnent ou sont
destitués par les actionnaires sans être remplacés, qui-
conque dirige ou supervise les activités commerciales et
les affaires internes de la compagnie est réputé un admi-
nistrateur pour l’application du présent article.
2005, ch. 47, art. 128.
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is satisfied that the director is unreasonably impairing or
is likely to unreasonably impair the possibility of a viable
compromise or arrangement being made in respect of the
company or is acting or is likely to act inappropriately as
a director in the circumstances.

convaincu que ce dernier, sans raisons valables, compro-
met ou compromettra vraisemblablement la possibilité
de conclure une transaction ou un arrangement viable ou
agit ou agira vraisemblablement de façon inacceptable
dans les circonstances.

Filling vacancy Vacance

(2) The court may, by order, fill any vacancy created un-
der subsection (1).
1997, c. 12, s. 124; 2005, c. 47, s. 128.

(2) Le tribunal peut, par ordonnance, combler toute va-
cance découlant de la révocation.
1997, ch. 12, art. 124; 2005, ch. 47, art. 128.

Security or charge relating to director’s
indemnification

Biens grevés d’une charge ou sûreté en faveur
d’administrateurs ou de dirigeants

11.51 (1) On application by a debtor company and on
notice to the secured creditors who are likely to be affect-
ed by the security or charge, the court may make an order
declaring that all or part of the property of the company
is subject to a security or charge — in an amount that the
court considers appropriate — in favour of any director
or officer of the company to indemnify the director or of-
ficer against obligations and liabilities that they may in-
cur as a director or officer of the company after the com-
mencement of proceedings under this Act.

11.51 (1) Sur demande de la compagnie débitrice, le
tribunal peut par ordonnance, sur préavis de la demande
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de celle-ci sont grevés d’une charge ou sûre-
té, d’un montant qu’il estime indiqué, en faveur d’un ou
de plusieurs administrateurs ou dirigeants pour l’exécu-
tion des obligations qu’ils peuvent contracter en cette
qualité après l’introduction d’une procédure sous le ré-
gime de la présente loi.

Priority Priorité

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.

(2) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.

Restriction — indemnification insurance Restriction — assurance

(3) The court may not make the order if in its opinion
the company could obtain adequate indemnification in-
surance for the director or officer at a reasonable cost.

(3) Il ne peut toutefois rendre une telle ordonnance s’il
estime que la compagnie peut souscrire, à un coût qu’il
estime juste, une assurance permettant d’indemniser
adéquatement les administrateurs ou dirigeants.

Negligence, misconduct or fault Négligence, inconduite ou faute

(4) The court shall make an order declaring that the se-
curity or charge does not apply in respect of a specific
obligation or liability incurred by a director or officer if in
its opinion the obligation or liability was incurred as a re-
sult of the director’s or officer’s gross negligence or wilful
misconduct or, in Quebec, the director’s or officer’s gross
or intentional fault.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

(4) Il déclare, dans l’ordonnance, que la charge ou sûreté
ne vise pas les obligations que l’administrateur ou le diri-
geant assume, selon lui, par suite de sa négligence grave
ou de son inconduite délibérée ou, au Québec, par sa
faute lourde ou intentionnelle.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Court may order security or charge to cover certain
costs

Biens grevés d’une charge ou sûreté pour couvrir
certains frais

11.52 (1) On notice to the secured creditors who are
likely to be affected by the security or charge, the court
may make an order declaring that all or part of the prop-
erty of a debtor company is subject to a security or charge
— in an amount that the court considers appropriate — in
respect of the fees and expenses of

11.52 (1) Le tribunal peut par ordonnance, sur préavis
aux créanciers garantis qui seront vraisemblablement
touchés par la charge ou sûreté, déclarer que tout ou par-
tie des biens de la compagnie débitrice sont grevés d’une
charge ou sûreté, d’un montant qu’il estime indiqué, pour
couvrir :
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(a) the monitor, including the fees and expenses of
any financial, legal or other experts engaged by the
monitor in the performance of the monitor’s duties;

(b) any financial, legal or other experts engaged by the
company for the purpose of proceedings under this
Act; and

(c) any financial, legal or other experts engaged by
any other interested person if the court is satisfied that
the security or charge is necessary for their effective
participation in proceedings under this Act.

a) les débours et honoraires du contrôleur, ainsi que
ceux des experts — notamment en finance et en droit
— dont il retient les services dans le cadre de ses fonc-
tions;

b) ceux des experts dont la compagnie retient les ser-
vices dans le cadre de procédures intentées sous le ré-
gime de la présente loi;

c) ceux des experts dont tout autre intéressé retient
les services, si, à son avis, la charge ou sûreté était né-
cessaire pour assurer sa participation efficace aux pro-
cédures intentées sous le régime de la présente loi.

Priority Priorité

(2) The court may order that the security or charge rank
in priority over the claim of any secured creditor of the
company.
2005, c. 47, s. 128; 2007, c. 36, s. 66.

(2) Il peut préciser, dans l’ordonnance, que la charge ou
sûreté a priorité sur toute réclamation des créanciers ga-
rantis de la compagnie.
2005, ch. 47, art. 128; 2007, ch. 36, art. 66.

Bankruptcy and Insolvency Act matters Lien avec la Loi sur la faillite et l’insolvabilité
11.6 Notwithstanding the Bankruptcy and Insolvency
Act,

(a) proceedings commenced under Part III of the
Bankruptcy and Insolvency Act may be taken up and
continued under this Act only if a proposal within the
meaning of the Bankruptcy and Insolvency Act has
not been filed under that Part; and

(b) an application under this Act by a bankrupt may
only be made with the consent of inspectors referred
to in section 116 of the Bankruptcy and Insolvency
Act but no application may be made under this Act by
a bankrupt whose bankruptcy has resulted from

(i) the operation of subsection 50.4(8) of the
Bankruptcy and Insolvency Act, or

(ii) the refusal or deemed refusal by the creditors
or the court, or the annulment, of a proposal under
the Bankruptcy and Insolvency Act.

1997, c. 12, s. 124.

11.6 Par dérogation à la Loi sur la faillite et l’insolvabi-
lité :

a) les procédures intentées sous le régime de la partie
III de cette loi ne peuvent être traitées et continuées
sous le régime de la présente loi que si une proposition
au sens de la Loi sur la faillite et l’insolvabilité n’a pas
été déposée au titre de cette même partie;

b) le failli ne peut faire une demande au titre de la
présente loi qu’avec l’aval des inspecteurs visés à l’ar-
ticle 116 de la Loi sur la faillite et l’insolvabilité, au-
cune demande ne pouvant toutefois être faite si la
faillite découle, selon le cas :

(i) de l’application du paragraphe 50.4(8) de la Loi
sur la faillite et l’insolvabilité,

(ii) du rejet — effectif ou présumé — de sa proposi-
tion par les créanciers ou le tribunal ou de l’annula-
tion de celle-ci au titre de cette loi.

1997, ch. 12, art. 124.

Court to appoint monitor Nomination du contrôleur

11.7 (1) When an order is made on the initial applica-
tion in respect of a debtor company, the court shall at the
same time appoint a person to monitor the business and
financial affairs of the company. The person so appointed
must be a trustee, within the meaning of subsection 2(1)
of the Bankruptcy and Insolvency Act.

11.7 (1) Le tribunal qui rend une ordonnance sur la de-
mande initiale nomme une personne pour agir à titre de
contrôleur des affaires financières ou autres de la compa-
gnie débitrice visée par la demande. Seul un syndic au
sens du paragraphe 2(1) de la Loi sur la faillite et l’insol-
vabilité peut être nommé pour agir à titre de contrôleur.
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Restriction Restriction

(9) No order may be made under this Act if the order
would have the effect of staying or restraining the actions
permitted under subsection (8).

(9) Aucune ordonnance rendue au titre de la présente loi
ne peut avoir pour effet de suspendre ou de restreindre le
droit d’effectuer les opérations visées au paragraphe (8).

Net termination values Valeurs nettes dues à la date de résiliation

(10) If net termination values determined in accordance
with an eligible financial contract referred to in subsec-
tion (8) are owed by the company to another party to the
eligible financial contract, that other party is deemed to
be a creditor of the company with a claim against the
company in respect of those net termination values.

(10) Si, aux termes du contrat financier admissible visé
au paragraphe (8), des sommes sont dues par la compa-
gnie à une autre partie au contrat au titre de valeurs
nettes dues à la date de résiliation, cette autre partie est
réputée être un créancier de la compagnie relativement à
ces sommes.

Priority Rang

(11) No order may be made under this Act if the order
would have the effect of subordinating financial collater-
al.
2005, c. 47, s. 131; 2007, c. 29, s. 109, c. 36, ss. 77, 112; 2012, c. 31, s. 421.

(11) Il ne peut être rendu, au titre de la présente loi, au-
cune ordonnance dont l’effet serait d’assigner un rang in-
férieur à toute garantie financière.
2005, ch. 47, art. 131; 2007, ch. 29, art. 109, ch. 36, art. 77 et 112; 2012, ch. 31, art. 421.

Obligations and Prohibitions Obligations et interdiction

Obligation to provide assistance Assistance

35 (1) A debtor company shall provide to the monitor
the assistance that is necessary to enable the monitor to
adequately carry out the monitor’s functions.

35 (1) La compagnie débitrice est tenue d’aider le
contrôleur à remplir adéquatement ses fonctions.

Obligation to duties set out in section 158 of the
Bankruptcy and Insolvency Act

Obligations visées à l’article 158 de la Loi sur la faillite
et l’insolvabilité

(2) A debtor company shall perform the duties set out in
section 158 of the Bankruptcy and Insolvency Act that
are appropriate and applicable in the circumstances.
2005, c. 47, s. 131.

(2) Elle est également tenue de satisfaire aux obligations
visées à l’article 158 de la Loi sur la faillite et l’insolvabi-
lité selon ce qui est indiqué et applicable dans les circons-
tances.
2005, ch. 47, art. 131.

Restriction on disposition of business assets Restriction à la disposition d’actifs

36 (1) A debtor company in respect of which an order
has been made under this Act may not sell or otherwise
dispose of assets outside the ordinary course of business
unless authorized to do so by a court. Despite any re-
quirement for shareholder approval, including one under
federal or provincial law, the court may authorize the sale
or disposition even if shareholder approval was not ob-
tained.

36 (1) Il est interdit à la compagnie débitrice à l’égard
de laquelle une ordonnance a été rendue sous le régime
de la présente loi de disposer, notamment par vente,
d’actifs hors du cours ordinaire de ses affaires sans l’au-
torisation du tribunal. Le tribunal peut accorder l’autori-
sation sans qu’il soit nécessaire d’obtenir l’acquiescement
des actionnaires, et ce malgré toute exigence à cet effet,
notamment en vertu d’une règle de droit fédérale ou pro-
vinciale.

Notice to creditors Avis aux créanciers

(2) A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured
creditors who are likely to be affected by the proposed
sale or disposition.

(2) La compagnie qui demande l’autorisation au tribunal
en avise les créanciers garantis qui peuvent vraisembla-
blement être touchés par le projet de disposition.
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Factors to be considered Facteurs à prendre en considération

(3) In deciding whether to grant the authorization, the
court is to consider, among other things,

(a) whether the process leading to the proposed sale
or disposition was reasonable in the circumstances;

(b) whether the monitor approved the process leading
to the proposed sale or disposition;

(c) whether the monitor filed with the court a report
stating that in their opinion the sale or disposition
would be more beneficial to the creditors than a sale
or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on
the creditors and other interested parties; and

(f) whether the consideration to be received for the
assets is reasonable and fair, taking into account their
market value.

(3) Pour décider s’il accorde l’autorisation, le tribunal
prend en considération, entre autres, les facteurs sui-
vants :

a) la justification des circonstances ayant mené au
projet de disposition;

b) l’acquiescement du contrôleur au processus ayant
mené au projet de disposition, le cas échéant;

c) le dépôt par celui-ci d’un rapport précisant que, à
son avis, la disposition sera plus avantageuse pour les
créanciers que si elle était faite dans le cadre de la
faillite;

d) la suffisance des consultations menées auprès des
créanciers;

e) les effets du projet de disposition sur les droits de
tout intéressé, notamment les créanciers;

f) le caractère juste et raisonnable de la contrepartie
reçue pour les actifs compte tenu de leur valeur mar-
chande.

Additional factors — related persons Autres facteurs

(4) If the proposed sale or disposition is to a person who
is related to the company, the court may, after consider-
ing the factors referred to in subsection (3), grant the au-
thorization only if it is satisfied that

(a) good faith efforts were made to sell or otherwise
dispose of the assets to persons who are not related to
the company; and

(b) the consideration to be received is superior to the
consideration that would be received under any other
offer made in accordance with the process leading to
the proposed sale or disposition.

(4) Si la compagnie projette de disposer d’actifs en fa-
veur d’une personne à laquelle elle est liée, le tribunal,
après avoir pris ces facteurs en considération, ne peut ac-
corder l’autorisation que s’il est convaincu :

a) d’une part, que les efforts voulus ont été faits pour
disposer des actifs en faveur d’une personne qui n’est
pas liée à la compagnie;

b) d’autre part, que la contrepartie offerte pour les ac-
tifs est plus avantageuse que celle qui découlerait de
toute autre offre reçue dans le cadre du projet de dis-
position.

Related persons Personnes liées

(5) For the purpose of subsection (4), a person who is re-
lated to the company includes

(a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly,
control in fact of the company; and

(c) a person who is related to a person described in
paragraph (a) or (b).

(5) Pour l’application du paragraphe (4), les personnes
ci-après sont considérées comme liées à la compagnie :

a) le dirigeant ou l’administrateur de celle-ci;

b) la personne qui, directement ou indirectement, en
a ou en a eu le contrôle de fait;

c) la personne liée à toute personne visée aux alinéas
a) ou b).
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O.R. (3d) 513, at para. 44, per Blair J.A.). Accordingly, �[t]he history of CCAA law 

has been an evolution of judicial interpretation� (Dylex Ltd., Re (1995), 31 C.B.R. 

(3d) 106 (Ont. Ct. (Gen. Div.)), at para. 10, per Farley J.). 

[58] CCAA decisions are often based on discretionary grants of jurisdiction. 

The incremental exercise of judicial discretion in commercial courts under conditions 

one practitioner aptly describes as �the hothouse of real-time litigation� has been the 

primary method by which the CCAA has been adapted and has evolved to meet 

contemporary business and social needs (see Jones, at p. 484). 

[59] Judicial discretion must of course be exercised in furtherance of the 

CCAA�s purposes.  The remedial purpose I referred to in the historical overview of 

the Act is recognized over and over again in the jurisprudence.  To cite one early 

example: 

The legislation is remedial in the purest sense in that it provides a means 
whereby the devastating social and economic effects of bankruptcy or 
creditor initiated termination of ongoing business operations can be 
avoided while a court-supervised attempt to reorganize the financial 
affairs of the debtor company is made. 

 
(Elan Corp. v. Comiskey (1990), 41 O.A.C. 282, at para. 57, per Doherty 
J.A., dissenting) 

[60] Judicial decision making under the CCAA takes many forms.  A court 

must first of all provide the conditions under which the debtor can attempt to 

reorganize. This can be achieved by staying enforcement actions by creditors to allow 
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the debtor�s business to continue, preserving the status quo while the debtor plans the 

compromise or arrangement to be presented to creditors, and supervising the process 

and advancing it to the point where it can be determined whether it will succeed (see, 

e.g., Chef Ready Foods Ltd. v. Hongkong Bank of Can. (1990), 51 B.C.L.R. (2d) 84 

(C.A.), at pp. 88-89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 

134, at para. 27).  In doing so, the court must often be cognizant of the various 

interests at stake in the reorganization, which can extend beyond those of the debtor 

and creditors to include employees, directors, shareholders, and even other parties 

doing business with the insolvent company (see, e.g., Canadian Airlines Corp., Re, 

2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 144, per Paperny J. (as she then was); 

Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.), at para. 3; Air Canada, Re, 

2003 CanLII 49366 (Ont. S.C.J.), at para. 13, per Farley J.; Sarra, Creditor Rights, at 

pp. 181-92 and 217-26).  In addition, courts must recognize that on occasion the 

broader public interest will be engaged by aspects of the reorganization and may be a 

factor against which the decision of whether to allow a particular action will be 

weighed (see, e.g., Canadian Red Cross Society/Société Canadienne de la Croix 

Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2, per Blair J. (as he then 

was); Sarra, Creditor Rights, at pp. 195-214). 

[61] When large companies encounter difficulty, reorganizations become 

increasingly complex.  CCAA courts have been called upon to innovate accordingly in 

exercising their jurisdiction beyond merely staying proceedings against the debtor to 

allow breathing room for reorganization.  They have been asked to sanction measures 
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CITATION: Target Canada Co. (Re), 2015 ONSC 303 
COURT FILE NO.: CV-15-10832-00CL 

DATE: 2015-01-16 

SUPERIOR COURT OF JUSTICE - ONTARIO 

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C., 1985, c. C-36, AS AMENDED 

 AND IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF TARGET CANADA CO., TARGET CANADA 
HEALTH CO., TARGET CANADA MOBILE GP CO., TARGET CANADA 
PHARMACY (BC) CORP., TARGET CANADA PHARMACY (ONTARIO) 
CORP., TARGET CANADA PHARMACY CORP., TARGET CANADA 
PHARMACY (SK) CORP., and TARGET CANADA PROPERTY LLC. 

BEFORE: Regional Senior Justice Morawetz 

COUNSEL: Tracy Sandler and Jeremy Dacks, for the Target Canada Co., Target Canada 
Health Co., Target Canada Mobile GP Co., Target Canada Pharmacy (BC) Corp., 
Target Canada Pharmacy (Ontario) Corp., Target Canada Pharmacy Corp., Target 
Canada Pharmacy (SK) Corp., and Target Canada Property LLC (the 
“Applicants”) 

 Jay Swartz, for the Target Corporation  

 Alan Mark, Melaney Wagner, and Jesse Mighton, for the Proposed Monitor, 
Alvarez and Marsal Canada ULC (“Alvarez”) 

 Terry O’Sullivan, for The Honourable J. Ground, Trustee of the Proposed 
Employee Trust 

 Susan Philpott, for the Proposed Employee Representative Counsel for employees 
of the Applicants 

HEARD and ENDORSED: January 15, 2015 

REASONS:   January 16, 2015 

ENDORSEMENT 

[1] Target Canada Co. (“TCC”) and the other applicants listed above (the “Applicants”) seek 
relief under the Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36, as amended (the 
“CCAA”).  While the limited partnerships listed in Schedule “A” to the draft Order (the 
“Partnerships”) are not applicants in this proceeding, the Applicants seek to have a stay of 
proceedings and other benefits of an initial order under the CCAA extended to the Partnerships, 
which are related to or carry on operations that are integral to the business of the Applicants.  
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c) Create a level playing field to ensure that all affected stakeholders are treated 
as fairly and equitably as the circumstances allow; and  

d) Avoid the significant maneuvering among creditors and other stakeholders 
that could be detrimental to all stakeholders, in the absence of a court-
supervised proceeding. 

[8] The Applicants are of the view that these factors are entirely consistent with the well-
established purpose of a CCAA stay:  to give a debtor the “breathing room” required to 
restructure with a view to maximizing recoveries, whether the restructuring takes place as a 
going concern or as an orderly liquidation or wind-down. 

[9] TCC is an indirect, wholly-owned subsidiary of Target Corporation and is the operating 
company through which the Canadian retail operations are carried out.  TCC is a Nova Scotia 
unlimited liability company.  It is directly owned by Nicollet Enterprise 1 S. à r.l. (“NE1”), an 
entity organized under the laws of Luxembourg.  Target Corporation (which is incorporated 
under the laws of the State of Minnesota) owns NE1 through several other entities.   

[10] TCC operates from a corporate headquarters in Mississauga, Ontario.  As of January 12, 
2015, TCC employed approximately 17,600 people, almost all of whom work in Canada.  TCC’s 
employees are not represented by a union, and there is no registered pension plan for employees. 

[11] The other Target Canada Entities are all either: (i) direct or indirect subsidiaries of TCC 
with responsibilities for specific aspects of the Canadian retail operation; or (ii) affiliates of TCC 
that have been involved in the financing of certain leasehold improvements. 

[12]   A typical TCC store has a footprint in the range of 80,000 to 125,000 total retail square 
feet and is located in a shopping mall or large strip mall.  TCC is usually the anchor tenant.  Each 
TCC store typically contains an in-store Target brand pharmacy, Target Mobile kiosk and a 
Starbucks café.  Each store typically employs approximately 100 – 150 people, described as 
“Team Members” and “Team Leaders”, with a total of approximately 16,700 employed at the 
“store level” of TCC’s retail operations.   

[13] TCC owns three distribution centres (two in Ontario and one in Alberta) to support its 
retail operations.  These centres are operated by a third party service provider.  TCC also leases a 
variety of warehouse and office spaces.  

[14] In every quarter since TCC opened its first store, TCC has faced lower than expected 
sales and greater than expected losses. As reported in Target Corporation’s Consolidated 
Financial Statements, the Canadian segment of the Target business has suffered a significant loss 
in every quarter since TCC opened stores in Canada. 

[15] TCC is completely operationally funded by its ultimate parent, Target Corporation, and 
related entities.  It is projected that TCC’s cumulative pre-tax losses from the date of its entry 
into the Canadian market to the end of the 2014 fiscal year (ending January 31, 2015) will be 
more than $2.5 billion. In his affidavit, Mr. Mark Wong, General Counsel and Secretary of TCC, 
states that this is more than triple the loss originally expected for this period.  Further, if TCC’s 
operations are not wound down, it is projected that they would remain unprofitable for at least 5 

furlann
Highlight
[8] The Applicants are of the view that these factors are entirely consistent with the well-

established purpose of a CCAA stay: to give a debtor the “breathing room” required to

restructure with a view to maximizing recoveries, whether the restructuring takes place as a

going concern or as an orderly liquidation or wind-down.





- 5 - 

 

 

 

 

 

 

Tab 

5 
 

 

 

 

 

 

 

 
 



CITATION:  Hudson’s Bay Company, Re, 2025 ONSC 1897 
COURT FILE NO.: CV-25-00738613-00CL 
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ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, 
c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
HUDSON’S BAY COMPANY ULC COMPAGNIE DE LA BAIE D’HUDSON SRI, HBC 
CANADA PARENT HOLDINGS INC., HBC CANADA PARENT HOLDINGS 2 INC., HBC 
BAY HOLDINGS I INC., HBC BAY HOLDINGS II ULC, THE BAY HOLDINGS ULC, HBC 
CENTERPOINT GP INC., HBC YSS 1 LP INC., HBC YSS 2 LP INC., HBC HOLDINGS GP 
INC., SNOSPMIS LIMITED, 2472596 ONTARIO INC., and 2472598 ONTARIO INC., 
Applicants 

BEFORE: Peter J. Osborne J. 

COUNSEL: Ashley Taylor, Elizabeth Pillon, Maria Konyukhova, Britnney Ketwaroo, Philip 
Yang and Nick Avis, for the Applicants 
Davis Bish, for Cadillac Fairview 
Evan Cobb, for Bank of America 
Linc Rogers and Caitlin McIntyre for Restore Capital LLC 
Chad Kopach, for EY in the Receivership of Woodbine Mall Holdings Inc. 
Lou Brzezinski, Alexandra Teodorescu and Nadav Amar, for TK Elevator 
(Canada) Ltd. 
Haddon Murray, for Cominar Real Estate Investment Trust & Chanel ULC 
Matthew Gottlieb, Andrew Winton and Annecy Pang, for KingSett Capital Inc. 
Sean Zweig, Michael Shakra and Thomas Gray, for the Court-appointed Monitor 
Trevor Courtis and Heather Meredith, for Bank of Montreal and Desjardins 
Financial Security Life Assurance Company 
Gilles Benchaya and Mandy Wu, for Restore Capital LLC and Bank of America 
James D. Bunting, for Ivanhoe Cambridge Inc. 
Robert J. Chadwick, Joseph Pasquariello and Andrew Harmes, for RioCan Real 
Estate Investment Trust 
Tushara Weerasooriya, Jeffrey Levine and Guneev Bhinder, for B.H. Multi Com 
Corporation, B.H. Multi Color Corporation & Richline Group Canada Inc. 
Gregg Galardi, US Counsel for File Agent (Restore Capital LLC) as DIP Lender 
Isaac Belland, for LVMH Moet Hennessy Louis Vuitton SA 
Jake Harris, for the DIP Lenders 
Matthew Cressatti, for the Trustees of the Congregation of Knox’s Church, 
Toronto 
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6. approving a Key Employee Retention Plan (“KERP”) and related 
charge; and 

7. authorizing Hudson’s Bay to enter into a Financing Agreement with 
Imperial PFS Payments Canada, ULC to provide financing to the 
Company to purchase property insurance policies; 

ii. a Liquidation Sale Approval Order approving the amended agreement 
between Hudson’s Bay and the Liquidation Consultant to provide for the 
Liquidation Sale of the Company’s inventory, fixtures and equipment; 
approving the Sale Guidelines; and authorizing the Company to undertake 
the Liquidation Sale; 

iii. a Lease Monetization Order approving the Lease Monetization Process and 
authorizing the Applicants to undertake the monetization of their leases, 
including through the approval of a consulting agreement between 
Hudson’s Bay and Oberfeld Snowcap Inc. to assist in the marketing of the 
Company’s Leases; and 

iv. a Sales and Investment Solicitation Process (“SISP”) Order approving the 
proposed SISP and authorizing the Applicants to commence that Process 
immediately. 

The Stay of Proceedings should be Extended 

17. Sections 11.02(2) and 11.02(3) of the CCAA provide that the Court may order a stay of 
proceedings for any period that the Court considers necessary, if the Court is satisfied that 
circumstances exist that make the order appropriate and the applicant has acted, and is acting, in 
good faith and with due diligence. I am so satisfied. 

18. The activities of the Applicant, supported by the Monitor, are set out in the Second Bewley 
Affidavit, the Third Bewley Affidavit sworn March 21, 2025, the First Report of the Monitor and 
the Supplement to the First Report dated March 21, 2025. 

19. A continued stay of proceedings is clearly necessary here to stabilize the activities and 
operations of the Applicants while the SISP, Lease Monetization and proposed Liquidation 
processes are underway. Such stabilization is necessary in order to maximize the chances of 
recovery for stakeholders. 

20. The revised cash flow forecasts prepared by the Applicants in consultation with the Monitor 
reflect that the Applicants should have sufficient liquidity to fund operations and these proceedings 
through the proposed stay extension period. 

21. The Monitor fully supports the proposed stay extension, and no party opposes the extension 
today. 

22. Accordingly, the stay of proceedings is extended to and including May, 15, 2025. 
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Court of King’s Bench of Alberta 

 
Citation: Delta 9 Cannabis Inc (Re), 2025 ABKB 52 
 

Date: 20250129 
Docket: 2401 09668 

Registry: Calgary 

In the Matter of the Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as Amended 

In the Matter of the Compromise or Arrangement of Delta 9 Cannabis Inc., Delta 9 

Logistics Inc., Delta 9 Bio-Tech Inc., Delta 9 Lifestyle Cannabis Clinic Inc., and Delta 9 

Cannabis Store Inc. 

_______________________________________________________ 

Reasons for Decision 

of the 

Honourable Justice M.A. Marion 

_______________________________________________________ 

 

I. Introduction and Background 

[1] “Delta 9”, comprised of Delta 9 Cannabis Inc (Delta 9 Parent), Delta 9 Logistics Inc, 
Delta 9 Lifestyle Cannabis Clinic Inc, Delta 9 Cannabis Store Inc and Delta 9 Bio-Tech Inc (Bio-

Tech), is a vertically integrated group of companies in the business of cannabis cultivation, 
processing, extraction, wholesale distribution, retail sales and business to business sales. 

[2] In recent years, Delta 9 has suffered losses due to a number of factors, including intense 
competition; over-supply of cannabis products leading to significant price compression; illicit 
supply of cannabis; burdensome regulatory costs; significant capital required for new product 
development; increased financing costs due to changing capital market investor sentiment driving 
investment away from the cannabis sector; and higher interest rates. By March 2024, Delta 9 was 
in breach of covenants owed to its secured creditor and, in May 2024, it received a demand and 
notice of intention to enforce security under the Bankruptcy and Insolvency Act, RSC 1985, c B-3 
(BIA). 

[3] Delta 9 then sought relief under the Companies’ Creditors Arrangement Act, RSC 1985, c 
C-36, as amended (CCAA). On July 15, 2024, the Court granted an initial order (Initial Order) 
under the CCAA providing, among other things, a stay of proceedings against Delta 9 (Stay). 

[4] On July 24, 2024, on the “comeback” application with respect to the Initial Order, the Court 
granted an Amended and Restated Initial Order (ARIO), a Claims Procedure Order and an order 
approving a sale and investment solicitation process (SISP) with respect to Bio-Tech (Bio-Tech 

SISP Order). The ARIO approved, among other things, the appointment of a Chief Restructuring 
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Parent, the Chief Restructuring Officer, the Plan Sponsor, SNDL, CRA and the 
Monitor (and their various consultants, advisors, counsel and representatives); 

(f) the Plan Releases are a key component of the Plan, and a condition of Plan 
implementation which (as discussed above) benefits the debtors and the Affected 
Creditors and other stakeholders. The Plan Releases ensure that all stakeholders 
have certainty and finality about their liabilities at the conclusion of the Plan 
Entities’ restructuring; 

(g) the terms of the Plan Releases were expressly included in Article 9 of the Plan 
which was provided to the Affected Creditors; and 

(h) the Plan Releases are fair, reasonable and not overly broad. The Plan confirms that 
the Plan Releases do not apply to (1) unaffected claims (as defined in the Plan); (2) 
obligations to Affected Creditors under the Plan or under any court order made in 
these CCAA proceedings; (3) SNDL’s claim related to the SNDL Dispute; (4) 
claims finally determined to be based on breach of trust (whether common law or 
statutory), fraud, wilful misconduct or gross negligence; or (5) claims against 
directors referred to in section 5.1(2) of the CCAA. 

[40] For the above reasons, I find that Plan is fair, reasonable and consistent with the CCAA’s 

remedial purpose.  

B. Stay Extension Application 

1. Legal Framework for Stay Extension Application 

[41] The Court may make an order extending a stay, restraint and prohibition of proceedings 
for any period the Court considers necessary, provided the applicant satisfies the Court that 
circumstances exist that make the order appropriate, and the applicant has acted (and is acting) in 
good faith and with due diligence: CCAA, sections 11.02(2) and (3). The burden of proof is on the 
applicant: Mantle Materials Group, Ltd (Re), 2024 ABKB 19 at para 35. Appropriateness of an 
extension is assessed by inquiring into whether the order sought advances the policy objectives 
underlying the CCAA: Re Canada North Group Inc, 2017 ABQB 508 at para 34, citing Century 

Services at paras 15, 70, 71.  

2. Should the Court Grant the Stay Extension?  

[42] No party opposed the further Stay extension application. I am satisfied that Delta 9 and the 
Plan Sponsor have, since my last extension order, acted in good faith and with due diligence. This 
finding is supported by the Monitor’s reports. Further, having found that the Plan is fair, reasonable 
and consistent with the CCAA’s remedial purposes, I find that an extension is necessary in the 
circumstances to allow for Plan implementation and the determination of the SNDL Dispute in 
February 2025, among other things. 

[43] The form of proposed stay extension order, extending the Stay until February 28, 2025, is 
granted.  

furlann
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COURT FILE NO.:  09-CL-7950  
DATE:  20090723 

 
 
SUPERIOR COURT OF JUSTICE – ONTARIO 
(COMMERCIAL LIST) 
 
 

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

 
 AND IN THE MATTER OF A PLAN OF COMPROMISE OR 

ARRANGEMENT OF NORTEL NETWORKS CORPORATION, 
NORTEL NETWORKS LIMITED, NORTEL NETWORKS GLOBAL 
CORPORATION, NORTEL NETWORKS INTERNATIONAL 
CORPORATION AND NORTEL NETWORKS TECHNOLOGY 
CORPORATION   

 
         APPLICANTS 
 
 APPLICATION UNDER THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
 
BEFORE: MORAWETZ J. 
 
COUNSEL: Derrick Tay and Jennifer Stam, for Nortel Networks Corporation, et al 
 
  Lyndon Barnes and Adam Hirsh, for the Board of Directors of Nortel 

Networks Corporation and Nortel Networks Limited 
 
  J. Carfagnini and J. Pasquariello, for Ernst & Young Inc., Monitor 
 
  M. Starnino, for the Superintendent of Financial Services and 

Administrator of PBGF 
 
  S. Philpott, for the Former Employees 
 
  K. Zych, for Noteholders 
 
  Pamela Huff and Craig Thorburn, for MatlinPatterson Global Advisors 

LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin 
Patterson Opportunities Partners (Cayman) III L.P. 

 
  David Ward, for UK Pension Protection Fund 
 
  Leanne Williams, for Flextronics Inc. 
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  Alex MacFarlane, for the Official Committee of Unsecured Creditors 
 
  Arthur O. Jacques and Tom McRae, for Felske & Sylvain (de facto 

Continuing Employees’ Committee) 
 
  Robin B. Schwill and Matthew P. Gottlieb, for Nortel Networks UK 

Limited 
 

A. Kauffman, for Export Development Canada  
 
D. Ullman, for Verizon Communications Inc. 
 
G. Benchetrit, for IBM 
 

HEARD & 
DECIDED: JUNE 29, 2009 
 
 
 

E N D O R S E M E N T 
 
 
INTRODUCTION 

[1]      On June 29, 2009, I granted the motion of the Applicants and approved the bidding 
procedures (the “Bidding Procedures”) described in the affidavit of Mr. Riedel sworn June 23, 
2009 (the “Riedel Affidavit”) and the Fourteenth Report of Ernst & Young, Inc., in its capacity 
as Monitor (the “Monitor”) (the “Fourteenth Report”).  The order was granted immediately after 
His Honour Judge Gross of the United States Bankruptcy Court for the District of Delaware (the 
“U.S. Court”) approved the Bidding Procedures in the Chapter 11 proceedings. 

[2]      I also approved the Asset Sale Agreement dated as of June 19, 2009 (the “Sale 
Agreement”) among Nokia Siemens Networks B.V. (“Nokia Siemens Networks” or the 
“Purchaser”), as buyer, and Nortel Networks Corporation (“NNC”), Nortel Networks Limited 
(“NNL”), Nortel Networks, Inc. (“NNI”) and certain of their affiliates, as vendors (collectively 
the “Sellers”) in the form attached as Appendix “A” to the Fourteenth Report and I also approved 
and accepted the Sale Agreement for the purposes of conducting the “stalking horse” bidding 
process in accordance with the Bidding Procedures including, the Break-Up Fee and the Expense 
Reimbursement (as both terms are defined in the Sale Agreement). 

[3]      An order was also granted sealing confidential Appendix “B” to the Fourteenth Report 
containing the schedules and exhibits to the Sale Agreement pending further order of this court. 

[4]      The following are my reasons for granting these orders. 
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[5]      The hearing on June 29, 2009 (the “Joint Hearing”) was conducted by way of video 
conference with a similar motion being heard by the U.S. Court.  His Honor Judge Gross 
presided over the hearing in the U.S. Court.  The Joint Hearing was conducted in accordance 
with the provisions of the Cross-Border Protocol, which had previously been approved by both 
the U.S. Court and this court. 

[6]      The Sale Agreement relates to the Code Division Multiple Access (“CMDA”) business 
Long-Term Evolution (“LTE”) Access assets. 

[7]      The Sale Agreement is not insignificant.  The Monitor reports that revenues from CDMA 
comprised over 21% of Nortel’s 2008 revenue.  The CDMA business employs approximately 
3,100 people (approximately 500 in Canada) and the LTE business employs approximately 1,000 
people (approximately 500 in Canada).  The purchase price under the Sale Agreement is $650 
million. 

BACKGROUND 

[8]      The Applicants were granted CCAA protection on January 14, 2009.  Insolvency 
proceedings have also been commenced in the United States, the United Kingdom, Israel and 
France. 

[9]      At the time the proceedings were commenced, Nortel’s business operated through 143 
subsidiaries, with approximately 30,000 employees globally.  As of January 2009, Nortel 
employed approximately 6,000 people in Canada alone. 

[10]      The stated purpose of Nortel’s filing under the CCAA was to stabilize the Nortel business 
to maximize the chances of preserving all or a portion of the enterprise.  The Monitor reported 
that a thorough strategic review of the company’s assets and operations would have to be 
undertaken in consultation with various stakeholder groups. 

[11]      In April 2009, the Monitor updated the court and noted that various restructuring 
alternatives were being considered. 

[12]      On June 19, 2009, Nortel announced that it had entered into the Sale Agreement with 
respect to its assets in its CMDA business and LTE Access assets (collectively, the “Business”) 
and that it was pursuing the sale of its other business units.  Mr. Riedel in his affidavit states that 
Nortel has spent many months considering various restructuring alternatives before determining 
in its business judgment to pursue “going concern” sales for Nortel’s various business units.   

[13]      In deciding to pursue specific sales processes, Mr. Riedel also stated that Nortel’s 
management considered: 

(a) the impact of the filings on Nortel’s various businesses, including deterioration in 
sales; and 

(b) the best way to maximize the value of its operations, to preserve jobs and to 
continue businesses in Canada and the U.S. 
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[14]      Mr. Riedel notes that while the Business possesses significant value, Nortel was faced 
with the reality that: 

(a) the Business operates in a highly competitive environment; 

(b) full value cannot be realized by continuing to operate the Business through a 
restructuring; and 

(c) in the absence of continued investment, the long-term viability of the Business 
would be put into jeopardy. 

[15]      Mr. Riedel concluded that the proposed process for the sale of the Business pursuant to 
an auction process provided the best way to preserve the Business as a going concern and to 
maximize value and preserve the jobs of Nortel employees. 

[16]      In addition to the assets covered by the Sale Agreement, certain liabilities are to be 
assumed by the Purchaser.  This issue is covered in a comprehensive manner at paragraph 34 of 
the Fourteenth Report.  Certain liabilities to employees are included on this list.  The assumption 
of these liabilities is consistent with the provisions of the Sale Agreement that requires the 
Purchaser to extend written offers of employment to at least 2,500 employees in the Business. 

[17]      The Monitor also reports that given that certain of the U.S. Debtors are parties to the Sale 
Agreement and given the desire to maximize value for the benefit of stakeholders, Nortel 
determined and it has agreed with the Purchaser that the Sale Agreement is subject to higher or 
better offers being obtained pursuant to a sale process under s. 363 of the U.S. Bankruptcy Code 
and that the Sale Agreement shall serve as a “stalking horse” bid pursuant to that process. 

[18]      The Bidding Procedures provide that all bids must be received by the Seller by no later 
than July 21, 2009 and that the Sellers will conduct an auction of the purchased assets on July 24, 
2009.  It is anticipated that Nortel will ultimately seek a final sales order from the U.S. Court on 
or about July 28, 2009 and an approval and vesting order from this court in respect of the Sale 
Agreement and purchased assets on or about July 30, 2009. 

[19]      The Monitor recognizes the expeditious nature of the sale process but the Monitor has 
been advised that given the nature of the Business and the consolidation occurring in the global 
market, there are likely to be a limited number of parties interested in acquiring the Business. 

[20]      The Monitor also reports that Nortel has consulted with, among others, the Official 
Committee of Unsecured Creditors (the “UCC”) and the bondholder group regarding the Bidding 
Procedures and is of the view that both are supportive of the timing of this sale process.  (It is 
noted that the UCC did file a limited objection to the motion relating to certain aspects of the 
Bidding Procedures.) 

[21]      Given the sale efforts made to date by Nortel, the Monitor supports the sale process 
outlined in the Fourteenth Report and more particularly described in the Bidding Procedures. 
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[22]      Objections to the motion were filed in the U.S. Court and this court by MatlinPatterson 
Global Advisors LLC, MatlinPatterson Global Opportunities Partners III L.P. and Matlin 
Patterson Opportunities Partners (Cayman) III L.P. (collectively, “MatlinPatterson”) as well the 
UCC. 

[23]      The objections were considered in the hearing before Judge Gross and, with certain 
limited exceptions, the objections were overruled. 

ISSUES AND DISCUSSION 

[24]      The threshold issue being raised on this motion by the Applicants is whether the CCAA 
affords this court the jurisdiction to approve a sales process in the absence of a formal plan of 
compromise or arrangement and a creditor vote.  If the question is answered in the affirmative, 
the secondary issue is whether this sale should authorize the Applicants to sell the Business. 

[25]      The Applicants submit that it is well established in the jurisprudence that this court has 
the jurisdiction under the CCAA to approve the sales process and that the requested order should 
be granted in these circumstances. 

[26]      Counsel to the Applicants submitted a detailed factum which covered both issues. 

[27]      Counsel to the Applicants submits that one of the purposes of the CCAA is to preserve 
the going concern value of debtors companies and that the court’s jurisdiction extends to 
authorizing sale of the debtor’s business, even in the absence of a plan or creditor vote. 

[28]      The CCAA is a flexible statute and it is particularly useful in complex insolvency cases 
in which the court is required to balance numerous constituents and a myriad of interests. 

[29]      The CCAA has been described as “skeletal in nature”.  It has also been described as a 
“sketch, an outline, a supporting framework for the resolution of corporate insolvencies in the 
public interest”.  ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. 
(2008), 45 C.B.R. (5th) 163 (Ont. C.A.) at paras. 44, 61, leave to appeal refused [2008] SCCA 
337. (“ATB Financial”). 

[30]      The jurisprudence has identified as sources of the court’s discretionary jurisdiction, inter 
alia: 

(a) the power of the court to impose terms and conditions on the granting of a stay 
under s. 11(4) of the CCAA; 

(b) the specific provision of s. 11(4) of the CCAA which provides that the court may 
make an order “on such terms as it may impose”; and 

(c) the inherent jurisdiction of the court to “fill in the gaps” of the CCAA in order to 
give effect to its objects.  Re Canadian Red Cross Society (1998), 5 C.B.R. (4th) 
299 (Ont. Gen. Div.) at para. 43; Re PSINet Ltd. (2001), 28 C.B.R. (4th) 95 (Ont. 
S.C.J.) at para. 5, ATB Financial, supra, at paras. 43-52. 
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[31]      However, counsel to the Applicants acknowledges that the discretionary authority of the 
court under s. 11 must be informed by the purpose of the CCAA.   

 Its exercise must be guided by the scheme and object of the Act and by the legal 
principles that govern corporate law issues.  Re Stelco Inc. (2005), 9 C.B.R. (5th) 
135 (Ont. C.A.) at para. 44. 

  
[32]      In support of the court’s jurisdiction to grant the order sought in this case, counsel to the 
Applicants submits that Nortel seeks to invoke the “overarching policy” of the CCAA, namely, 
to preserve the going concern.  Re Residential Warranty Co. of Canada Inc. (2006), 21 C.B.R. 
(5th) 57 (Alta. Q.B.) at para. 78. 

[33]      Counsel to the Applicants further submits that CCAA courts have repeatedly noted that 
the purpose of the CCAA is to preserve the benefit of a going concern business for all 
stakeholders, or “the whole economic community”: 

 The purpose of the CCAA is to facilitate arrangements that might avoid 
liquidation of the company and allow it to continue in business to the benefit of 
the whole economic community, including the shareholders, the creditors (both 
secured and unsecured) and the employees.  Citibank Canada v. Chase 
Manhattan Bank of Canada (1991), 5 C.B.R. (3rd) 167 (Ont. Gen. Div.) at para. 
29.  Re Consumers Packaging Inc. (2001) 27 C.B.R. (4th) 197 (Ont. C.A.) at para. 
5. 

 
[34]      Counsel to the Applicants further submits that the CCAA should be given a broad and 
liberal interpretation to facilitate its underlying purpose, including the preservation of the going 
concern for the benefit of all stakeholders and further that it should not matter whether the 
business continues as a going concern under the debtor’s stewardship or under new ownership, 
for as long as the business continues as a going concern, a primary goal of the CCAA will be 
met. 

[35]      Counsel to the Applicants makes reference to a number of cases where courts in Ontario, 
in appropriate cases, have exercised their jurisdiction to approve a sale of assets, even in the 
absence of a plan of arrangement being tendered to stakeholders for a vote.  In doing so, counsel 
to the Applicants submits that the courts have repeatedly recognized that they have jurisdiction 
under the CCAA to approve asset sales in the absence of a plan of arrangement, where such sale 
is in the best interests of stakeholders generally.  Re Canadian Red Cross Society, supra, Re 
PSINet, supra, Re Consumers Packaging, supra, Re Stelco Inc. (2004), 6 C.B.R. (5th) 316 (Ont. 
S.C.J.) at para. 1, Re Tiger Brand Knitting Co. (2005) 9 C.B.R. (5th) 315, Re Caterpillar 
Financial Services Ltd. v. Hardrock Paving Co. (2008), 45 C.B.R. (5th) 87 and Re Lehndorff 
General Partner Ltd. (1993), 17 C.B.R. (3rd) 24 (Ont. Gen. Div.). 

[36]      In Re Consumers Packaging, supra, the Court of Appeal for Ontario specifically held that 
a sale of a business as a going concern during a CCAA proceeding is consistent with the 
purposes of the CCAA: 



  
 
 

Page: 7  
 

 
 The sale of Consumers’ Canadian glass operations as a going concern pursuant to 

the Owens-Illinois bid allows the preservation of Consumers’ business (albeit 
under new ownership), and is therefore consistent with the purposes of the 
CCAA. 

  
 …we cannot refrain from commenting that Farley J.’s decision to approve the 

Owens-Illinois bid is consistent with previous decisions in Ontario and elsewhere 
that have emphasized the broad remedial purpose of flexibility of the CCAA and 
have approved the sale and disposition of assets during CCAA proceedings prior 
to a formal plan being tendered.  Re Consumers Packaging, supra, at paras. 5, 9. 

 
[37]      Similarly, in Re Canadian Red Cross Society, supra, Blair J. (as he then was) expressly 
affirmed the court’s jurisdiction to approve a sale of assets in the course of a CCAA proceeding 
before a plan of arrangement had been approved by creditors.  Re Canadian Red Cross Society, 
supra, at paras. 43, 45. 

[38]      Similarly, in PSINet Limited, supra, the court approved a going concern sale in a CCAA 
proceeding where no plan was presented to creditors and a substantial portion of the debtor’s 
Canadian assets were to be sold.  Farley J. noted as follows: 

 [If the sale was not approved,] there would be a liquidation scenario ensuing 
which would realize far less than this going concern sale (which appears to me to 
have involved a transparent process with appropriate exposure designed to 
maximize the proceeds), thus impacting upon the rest of the creditors, especially 
as to the unsecured, together with the material enlarging of the unsecured claims 
by the disruption claims of approximately 8,600 customers (who will be 
materially disadvantaged by an interrupted transition) plus the job losses for 
approximately 200 employees.  Re PSINet Limited, supra, at para. 3. 

  
[39]      In Re Stelco Inc., supra, in 2004, Farley J. again addressed the issue of the feasibility of 
selling the operations as a going concern: 

 I would observe that usually it is the creditor side which wishes to terminate 
CCAA proceedings and that when the creditors threaten to take action, there is a 
realization that a liquidation scenario will not only have a negative effect upon a 
CCAA applicant, but also upon its workforce.  Hence, the CCAA may be 
employed to provide stability during a period of necessary financial and 
operational restructuring – and if a restructuring of the “old company” is not 
feasible, then there is the exploration of the feasibility of the sale of the 
operations/enterprise as a going concern (with continued employment) in whole 
or in part.  Re Stelco Inc, supra, at para. 1. 

  
[40]      I accept these submissions as being general statements of the law in Ontario.  The value 
of equity in an insolvent debtor is dubious, at best, and, in my view, it follows that the 
determining factor should not be whether the business continues under the debtor’s stewardship 
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or under a structure that recognizes a new equity structure.  An equally important factor to 
consider is whether the case can be made to continue the business as a going concern. 

[41]      Counsel to the Applicants also referred to decisions from the courts in Quebec, Manitoba 
and Alberta which have similarly recognized the court’s jurisdiction to approve a sale of assets 
during the course of a CCAA proceeding.  Re Boutique San Francisco Inc. (2004), 7 C.B.R. (5th) 
189 (Quebec S. C.), Re Winnipeg Motor Express Inc. (2008), 49 C.B.R. (5th) 302 (Man. Q.B.) at 
paras. 41, 44, and Re Calpine Canada Energy Limited (2007), 35 C.B.R. (5th) (Alta. Q.B.) at 
para. 75. 

[42]      Counsel to the Applicants also directed the court’s attention to a recent decision of the 
British Columbia Court of Appeal which questioned whether the court should authorize the sale 
of substantially all of the debtor’s assets where the debtor’s plan “will simply propose that the 
net proceeds from the sale…be distributed to its creditors”.  In Cliffs Over Maple Bay 
Investments Ltd. v. Fisgard Capital Corp. (2008), 46 C.B.R. (5th) 7 (B.C.C.A.) (“Cliffs Over 
Maple Bay”), the court was faced with a debtor who had no active business but who nonetheless 
sought to stave off its secured creditor indefinitely.  The case did not involve any type of sale 
transaction but the Court of Appeal questioned whether a court should authorize the sale under 
the CCAA without requiring the matter to be voted upon by creditors. 

[43]      In addressing this matter, it appears to me that the British Columbia Court of Appeal 
focussed on whether the court should grant the requested relief and not on the question of 
whether a CCAA court has the jurisdiction to grant the requested relief. 

[44]      I do not disagree with the decision in Cliffs Over Maple Bay.  However, it involved a 
situation where the debtor had no active business and did not have the support of its 
stakeholders.  That is not the case with these Applicants. 

[45]      The Cliffs Over Maple Bay decision has recently been the subject of further comment by 
the British Columbia Court of Appeal in Asset Engineering L.P. v. Forest and Marine Financial 
Limited Partnership (2009) B.C.C.A. 319.   

[46]      At paragraphs 24 - 26 of the Forest and Marine decision, Newbury J.A. stated: 

 24.  In Cliffs Over Maple Bay, the debtor company was a real estate developer 
whose one project had failed.  The company had been dormant for some time.  It 
applied for CCAA protection but described its proposal for restructuring in vague 
terms that amounted essentially to a plan to “secure sufficient funds” to complete 
the stalled project (Para. 34).  This court, per Tysoe J.A., ruled that although the 
Act can apply to single-project companies, its purposes are unlikely to be engaged 
in such instances, since mortgage priorities are fully straight forward and there 
will be little incentive for senior secured creditors to compromise their interests 
(Para. 36).  Further, the Court stated, the granting of a stay under s. 11 is “not a 
free standing remedy that the court may grant whenever an insolvent company 
wishes to undertake a “restructuring”…Rather, s. 11 is ancillary to the 
fundamental purpose of the CCAA, and a stay of proceedings freezing the rights 
of creditors should only be granted in furtherance of the CCAA’s fundamental 
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purpose”.  That purpose has been described in Meridian Developments Inc. v. 
Toronto Dominion Bank (1984) 11 D.L.R. (4th) 576 (Alta. Q.B.): 

 
 The legislation is intended to have wide scope and allow a judge to 
make orders which will effectively maintain the status quo for a 
period while the insolvent company attempts to gain the approval 
of its creditors for a proposed arrangement which will enable the 
company to remain in operation for what is, hopefully, the future 
benefit of both the company and its creditors. [at 580] 

 
 25.  The Court was not satisfied in Cliffs Over Maple Bay that the “restructuring” 

contemplated by the debtor would do anything other than distribute the net 
proceeds from the sale, winding up or liquidation of its business.  The debtor had 
no intention of proposing a plan of arrangement, and its business would not 
continue following the execution of its proposal – thus it could not be said the 
purposes of the statute would be engaged…   

 
 26.  In my view, however, the case at bar is quite different from Cliffs Over Maple 

Bay.  Here, the main debtor, the Partnership, is at the centre of a complicated 
corporate group and carries on an active financing business that it hopes to save 
notwithstanding the current economic cycle.   (The business itself which fills a 
“niche” in the market, has been carried on in one form or another since 1983.)  
The CCAA is appropriate for situations such as this where it is unknown whether 
the “restructuring” will ultimately take the form of a refinancing or will involve a 
reorganization of the corporate entity or entities and a true compromise of the 
rights of one or more parties.  The “fundamental purpose” of the Act – to preserve 
the status quo while the debtor prepares a plan that will enable it to remain in 
business to the benefit of all concerned – will be furthered by granting a stay so 
that the means contemplated by the Act – a compromise or arrangement – can be 
developed, negotiated and voted on if necessary… 

 
[47]      It seems to me that the foregoing views expressed in Forest and Marine are not 
inconsistent with the views previously expressed by the courts in Ontario.  The CCAA is 
intended to be flexible and must be given a broad and liberal interpretation to achieve its 
objectives and a sale by the debtor which preserves its business as a going concern is, in my 
view, consistent with those objectives. 

[48]      I therefore conclude that the court does have the jurisdiction to authorize a sale under the 
CCAA in the absence of a plan.  

[49]      I now turn to a consideration of whether it is appropriate, in this case, to approve this 
sales process.  Counsel to the Applicants submits that the court should consider the following 
factors in determining whether to authorize a sale under the CCAA in the absence of a plan: 

(a) is a sale transaction warranted at this time? 
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(b) will the sale benefit the whole “economic community”? 

(c) do any of the debtors’ creditors have a bona fide reason to object to a sale of the 
business? 

(d) is there a better viable alternative? 

I accept this submission. 

[50]      It is the position of the Applicants that Nortel’s proposed sale of the Business should be 
approved as this decision is to the benefit of stakeholders and no creditor is prejudiced.  Further, 
counsel submits that in the absence of a sale, the prospects for the Business are a loss of 
competitiveness, a loss of value and a loss of jobs. 

[51]      Counsel to the Applicants summarized the facts in support of the argument that the Sale 
Transaction should be approved, namely: 

(a) Nortel has been working diligently for many months on a plan to reorganize its 
business; 

(b) in the exercise of its business judgment, Nortel has concluded that it cannot 
continue to operate the Business successfully within the CCAA framework; 

(c) unless a sale is undertaken at this time, the long-term viability of the Business will 
be in jeopardy; 

(d) the Sale Agreement continues the Business as a going concern, will save at least 
2,500 jobs and constitutes the best and most valuable proposal for the Business; 

(e) the auction process will serve to ensure Nortel receives the highest possible value 
for the Business; 

(f) the sale of the Business at this time is in the best interests of Nortel and its 
stakeholders; and 

(g) the value of the Business is likely to decline over time. 

[52]      The objections of MatlinPatterson and the UCC have been considered.  I am satisfied that 
the issues raised in these objections have been addressed in a satisfactory manner by the ruling of 
Judge Gross and no useful purpose would be served by adding additional comment. 

[53]      Counsel to the Applicants also emphasize that Nortel will return to court to seek approval 
of the most favourable transaction to emerge from the auction process and will aim to satisfy the 
elements established by the court for approval as set out in Royal Bank v. Soundair (1991), 7 
C.B.R. (3rd) 1 (Ont. C.A.) at para. 16. 
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DISPOSITION 

[54]      The Applicants are part of a complicated corporate group.  They carry on an active 
international business.  I have accepted that an important factor to consider in a CCAA process is 
whether the case can be made to continue the business as a going concern.  I am satisfied having 
considered the factors referenced at [49], as well as the facts summarized at [51], that the 
Applicants have met this test.  I am therefore satisfied that this motion should be granted. 

[55]      Accordingly, I approve the Bidding Procedures as described in the Riedel Affidavit and 
the Fourteenth Report of the Monitor, which procedures have been approved by the U.S. Court. 

[56]      I am also satisfied that the Sale Agreement should be approved and further that the Sale 
Agreement be approved and accepted for the purposes of conducting the “stalking horse” 
bidding process in accordance with the Bidding Procedures including, without limitation the 
Break-Up Fee and the Expense Reimbursement (as both terms are defined in the Sale 
Agreement). 

[57]      Further, I have also been satisfied that Appendix B to the Fourteenth Report contains 
information which is commercially sensitive, the dissemination of which could be detrimental to 
the stakeholders and, accordingly, I order that this document be sealed, pending further order of 
the court. 

[58]      In approving the Bidding Procedures, I have also taken into account that the auction will 
be conducted prior to the sale approval motion.  This process is consistent with the practice of 
this court. 

[59]      Finally, it is the expectation of this court that the Monitor will continue to review ongoing 
issues in respect of the Bidding Procedures.  The Bidding Procedures permit the Applicants to 
waive certain components of qualified bids without the consent of the UCC, the bondholder 
group and the Monitor.  However, it is the expectation of this court that, if this situation arises, 
the Applicants will provide advance notice to the Monitor of its intention to do so. 

 

 

 

___________________________ 
                                                                                                         MORAWETZ J. 

 
 
Heard and Decided:  June 29, 2009 

Reasons Released: July 23, 2009 
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[20] Approvals of SISPs are a common feature in CCAA restructuring proceedings.

The Walter Canada Group refers to CCM Master Qualified Fund v. blutip Power 

Technologies, 2012 ONSC 1750. At para. 6, Brown J. (as he then was) stated that in

reviewing a proposed sale process, the court should consider:

(i) the fairness, transparency and integrity of the proposed process;

(ii) the commercial efficacy of the proposed process in light of the specific 
circumstances facing the receiver; and,

(iii) whether the sales process will optimize the chances, in the particular 
circumstances, of securing the best possible price for the assets up for 
sale.

[21] Although the court in CCM Master Qualified Fund was considering a sales

process proposed by a receiver, I agree that these factors are also applicable when 

assessing the reasonableness of a proposed sales process in a CCAA proceeding:

see PCAS Patient Care Automation Services Inc. (Re), 2012 ONSC 2840 at

paras. 17-19.

[22] In this case, the proposed timelines would see a deadline of March 18 for 

letters of intent, due diligence thereafter with a bid deadline of May 27 and a target 

closing date of June 30, 2016. In my view, the timeline is reasonable, particularly 

with regard to the need to move as quickly as possible to preserve cash resources 

pending a sale or investment; or, in the worst case scenario, to allow the Walter 

Canada Group to close the mines permanently. There is sufficient flexibility built into 

the SISP to allow the person conducting it to amend these deadlines if the 

circumstances justify it.

[23] The SISP proposed here is consistent with similar sales processes approved 

in other Canadian insolvency proceedings. In addition, I agree with the Monitor’s 

assessment that the SISP represents the best opportunity for the Walter Canada 

Group to successfully restructure as a going concern, if such an opportunity should 

arise.
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[24] No stakeholder, including the 1974 Pension Plan, opposed this relief. All 

concerned recognize the need to monetize, if possible, the assets held by the Walter 

Canada Group. I conclude that the proposed SISP is reasonable and it is approved.

Appointment of Financial Advisor and CRO

[25] The more contentious issues are who should conduct the SISP and manage 

the operations of the Walter Canada Group pending a transaction and what their 

compensation should be.

[26] The Walter Canada Group seeks the appointment of a financial advisor and

CRO to assist with the implementation of the SISP.

[27] In restructuring proceedings it is not unusual that professionals are engaged 

to advance the restructuring where the existing management is either unable or 

unwilling to bring the required expertise to bear. In such circumstances, courts have 

granted enhanced powers to the monitor; otherwise, the appointment of a CRO 

and/or financial advisor can be considered. 

[28] A consideration of this issue requires some context in terms of the current 

governance status of the Walter Canada Group. At present, there is only one 

remaining director, who is based in West Virginia. The petitioners’ counsel does not 

anticipate his long-term involvement in these proceedings and expects he will resign 

once the U.S. sale completes. Similarly, the petitioners have been largely instructed 

to date by William Harvey. Mr. Harvey is the executive vice-president and chief 

financial officer of Walter Energy Canada Holdings, Inc., one of the petitioners. He 

lives in Birmingham, Alabama. As with the director, the petitioners’ counsel expects 

him to resign in the near future. 

[29] The only other high level employee does reside in British Columbia, but his 

expertise is more toward operational matters, particularly regarding environmental 

and regulatory issues. 
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[30] Accordingly, there is a legitimate risk that the Walter Canada Group ship may 

become rudderless in the midst of these proceedings and most significantly, in the 

midst of the very important sales and solicitation process. This risk is exacerbated by 

the fact that the management support traditionally provided by the U.S. entities will

not be provided after the sale of the U.S. assets. Significant work must be done to 

effect a transition of those shared services in order to allow the Canadian operations 

to continue running smoothly. It is anticipated that the CRO will play a key role in 

assisting in this transition of the shared services.

[31] In these circumstances, I am satisfied that professional advisors are not just 

desirable, but indeed necessary, in order to have a chance for a successful 

restructuring. Both appointments ensure that the SISP will be implemented by 

professionals who will enhance the likelihood that it generates maximum value for 

the Walter Canada Group’s stakeholders. In addition, the appointment of a CRO will 

allow the Canadian operations to continue in an orderly fashion, pending a 

transaction.

[32] The proposal is to retain PJT Partners LP (“PJT”) as a financial advisor and 

investment banker to implement the SISP. PJT is a natural choice given that it had 

already been retained in the context of the U.S. proceedings to market the Walter 

Group’s assets, which of course indirectly included the Walter Canada Group’s 

assets. As such, PJT is familiar with the assets in this jurisdiction, knowledge that 

will no doubt be of great assistance in respect of the SISP.

[33] In addition, the proposal is to retain BlueTree Advisors Inc. as the CRO, by 

which it would provide the services of William E. Aziz. Mr. Aziz is a well-known figure 

in the Canadian insolvency community; in particular, he is well known for having 

provided chief restructuring services in other proceedings (see for example Mobilicity 

Group (Re), 2013 ONSC 6167 at para. 17). No question arises as to his extensive 

qualifications to fulfil this role.

[34] The materials as to how Mr. Aziz was selected were somewhat thin, which 

raised some concerns from the 1974 Pension Plan as to the appropriateness of his 
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persons; the Trustees have failed to show how the lifting of the sealing orders engages 

the dignity of the affected individuals. I am therefore not convinced that the intrusion 

on their privacy raises a serious risk to an important public interest as required by 

Sierra Club. Moreover, as I shall endeavour to explain, there was no serious risk of 

physical harm to the affected individuals by lifting the sealing orders. Accordingly, this 

is not an appropriate case in which to make sealing orders, or any order limiting access 

to these court files. In the circumstances, the admissibility of the Toronto Star’s new 

evidence is moot. I propose to dismiss the appeal. 

A. The Test for Discretionary Limits on Court Openness 

[37] Court proceedings are presumptively open to the public (MacIntyre, at 

p. 189; A.B. v. Bragg Communications Inc., 2012 SCC 46, [2012] 2 S.C.R. 567, at 

para. 11).  

[38] The test for discretionary limits on presumptive court openness has been 

expressed as a two-step inquiry involving the necessity and proportionality of the 

proposed order (Sierra Club, at para. 53). Upon examination, however, this test rests 

upon three core prerequisites that a person seeking such a limit must show. Recasting 

the test around these three prerequisites, without altering its essence, helps to clarify 

the burden on an applicant seeking an exception to the open court principle. In order to 

succeed, the person asking a court to exercise discretion in a way that limits the open 

court presumption must establish that:  
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(1) court openness poses a serious risk to an important public interest;  

(2) the order sought is necessary to prevent this serious risk to the identified interest 

because reasonably alternative measures will not prevent this risk; and,  

(3) as a matter of proportionality, the benefits of the order outweigh its negative 

effects.  

Only where all three of these prerequisites have been met can a discretionary limit on 

openness — for example, a sealing order, a publication ban, an order excluding the 

public from a hearing, or a redaction order — properly be ordered. This test applies to 

all discretionary limits on court openness, subject only to valid legislative enactments 

(Toronto Star Newspapers Ltd. v. Ontario, 2005 SCC 41, [2005] 2 S.C.R. 188, at 

paras. 7 and 22). 

[39] The discretion is structured and controlled in this way to protect the open 

court principle, which is understood to be constitutionalized under the right to freedom 

of expression at s. 2(b) of the Charter (New Brunswick, at para. 23). Sustained by 

freedom of expression, the open court principle is one of the foundations of a free press 

given that access to courts is fundamental to newsgathering. This Court has often 

highlighted the importance of open judicial proceedings to maintaining the 

independence and impartiality of the courts, public confidence and understanding of 

their work and ultimately the legitimacy of the process (see, e.g., Vancouver Sun, at 

paras. 23-26). In New Brunswick, La Forest J. explained the presumption in favour of 
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R.S.C. 1985, C-36, AS AMENDED 

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR 
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST 

INC., CANWEST BOOKS INC. AND CANWEST (CANADA) INC. 

 

COUNSEL:   Lyndon Barnes, Alex Cobb and Duncan Ault for the Applicant LP Entities 
Mario Forte for the Special Committee of the Board of Directors  
Andrew Kent and Hilary Clarke for the Administrative Agent of the Senior 
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PEPALL J. 

REASONS FOR DECISION 

Introduction 

[1] Canwest Global Communications Corp. (“Canwest Global”) is a leading Canadian media 

company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air 

television stations and subscription based specialty television channels.  Canwest Global, the 

entities in its Canadian television business (excluding CW Investments Co. and its subsidiaries) 

and the National Post Company (which prior to October 30, 2009 owned and published the 
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[64] The threshold test for sealing orders is found in the Supreme Court of Canada decision of 

Sierra Club of Canada v Canada (Minister of Finance)18.  In that case, Iacobucci J. stated that an 

order should only be granted when: (i) it is necessary in order to prevent a serious risk to an 

important interest, including a commercial interest, in the context of litigation because 

reasonable alternative measures will not prevent the risk; and (ii) the salutary effects of the 

confidentiality order, including the effects on the right of civil litigants to a fair trial, outweigh its 

deleterious effects, including the effects on the right to free expression, which in this context 

includes the public interest in open and accessible court proceedings.   

[65] In Re Canwest19 I applied the Sierra Club test and approved a similar request by the 

Applicants for the sealing of a confidential supplement containing unredacted copies of KERPs 

for the employees of the CMI Entities.  Here, with respect to the first branch of the Sierra Club 

test, the confidential supplement contains unredacted copies of the MIPs.  Protecting the 

disclosure of sensitive personal and compensation information of this nature, the disclosure of 

which would cause harm to both the LP Entities and the MIP participants, is an important 

commercial interest that should be protected.  The information would be of obvious strategic 

advantage to competitors. Moreover, there are legitimate personal privacy concerns in issue.  The 

MIP participants have a reasonable expectation that their names and their salary information will 

be kept confidential.  With respect to the second branch of the Sierra Club test, keeping the 

information confidential will not have any deleterious effects.  As in the Re Canwest case, the 

aggregate amount of the MIP charge has been disclosed and the individual personal information 

adds nothing.  The salutary effects of sealing the confidential supplement outweigh any 

conceivable deleterious effects.  In the normal course, outside of the context of a CCAA 

proceeding, confidential personal and salary information would be kept confidential by an 

employer and would not find its way into the public domain.  With respect to the unredacted 

Financial Advisor agreement, it contains commercially sensitive information the disclosure of 

                                                 

 
18 [2002] 2 S.C.R. 522. 

19 Supra, note 7 at para. 52.  
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which could be harmful to the solicitation process and the salutary effects of sealing it outweigh 

any deleterious effects. The confidential supplements should be sealed and not form part of the 

public record at least at this stage of the proceedings. 

Conclusion 

[66] For all of these reasons, I was prepared to grant the order requested.          

 

 

 

 
Pepall J.  

Released: January 18, 2010 
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