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PART I - OVERVIEW

1. On August 1, 2023 (the “Receivership Date”), pursuant to section 243(1) of the
Bankruptcy and Insolvency Act (the “BIA”) and section 101 of the Courts of Justice Act,
HSBC Bank Canada (the “Applicant™),! the senior secured creditor of DMI Exim Limited
(“DMI”) brought an application, which was granted, to appoint KPMG Inc. (“KPMG”) as
the receiver and manager (in such capacities, the “Receiver”) of all the property, assets

and undertakings of DMI.

2. This factum is filed in support of the Receiver’s motion returnable May 16, 2025, for an
Order (the “Discharge Order”), in substantially the form attached at Tab 3 of the Motion

Record of the Receiver dated May 7, 2025, inter alia:

@) approving the Pre-Filing Report of the Receiver dated July 31, 2023, the First
Report of the Receiver dated April 4, 2024, and the Second Report of the Receiver
dated May 7, 2025 (the “Second Report” and collectively, the “Receiver’s

Reports”) and the Receiver’s activities and conduct described therein;

(b) approving the Receiver’s statement of receipts and disbursements for the period

from the Receivership Date to and including May 7, 2025;

(©) approving the fees and disbursements of the Receiver and its independent legal
counsel, Blake, Cassels and Graydon LLP (the “Receiver’s Independent

Counsel”) and dispensing with the requirement for the Receiver and the Receiver’s

1 HSBC amalgamated with Royal Bank of Canada (“RBC”) on March 29, 2024, and as a result, RBC acquired all the
rights and obligations that existed in HSBC. All references to the Applicant shall hereinafter mean RBC.



Independent Counsel to pass their accounts in respect of the Receivership

Completion Fees (as defined below);

(d) terminating the within receivership proceedings (the “Receivership Proceedings”)
and the Receiver’s Charge (as defined in the Appointment Order) upon the filing
of the Receiver’s discharge certificate, certifying that, to the best of the knowledge
and belief of the Receiver, all matters to be attended to in connection with these
Receivership Proceedings have been completed to the satisfaction of the Receiver

(the “Discharge Certificate”);

(e discharging KPMG as Receiver effective upon the Receiver filing the Discharge

Certificate; and

()] granting the Initial Releases and the Subsequent Releases (each as defined below)

in favour of the Receiver and the Receiver’s counsel.

PART Il - THE FACTS

3. The facts applicable to this motion are briefly summarized below and are more fully set
out in the Second Report. All capitalized terms not otherwise defined herein shall have the

same meaning as in the Second Report.

4. DMI was a global marketer and distributor of physical commodities, including agricultural
goods such as chickpeas, lentils, soybeans and other beans, engineered goods, and
industrial chemicals. Its customers included importers and distributors in Pakistan, India,

Ethiopia, Turkey, and the United Arab Emirates.?

2 Motion Record of the Receiver, Tab 2, Second Report at para 11.



5. On July 28, 2023, DMI made an assignment in bankruptcy and KPMG was appointed as
trustee in bankruptcy. By order of the Ontario Superior Court of Justice (Commercial List)
(the “Court”) dated August 1, 2023 (the “Appointment Order”), KPMG was appointed

as Receiver of all of the assets, undertakings and properties of DMI.3

6. DMI’s primary assets as of the Receivership Date were (a) the lands and premises
municipally known as 10 Falconer Dr., Unit 3, Mississauga Ontario (the “Real Property”);

and (b) accounts receivable in the amount of approximately $47.7 million.*

7. The Receiver undertook extensive efforts to market the Real Property.> On April 24, 2024,
the Court granted an approval and vesting order (the “AVO”) that, among other things,
approved a sale transaction (the “Real Property Transaction”) pursuant to which North
Medafix Corporation (the “Purchaser”) acquired the Real Property and vested all of

DMTI’s right, title and interest in and to the Real Property to the Purchaser.®

8. In the year following the AVO, the Receiver has continued to realize on DMI’s remaining
assets. The Receiver successfully closed the Real Property Transaction and has taken

further steps to realize on DMI’s remaining accounts receivable, including:

@) liaising with DMI’s customers in an effort to collect the outstanding accounts

receivables;

3 Second Report, paras 1, 3.
4 Second Report, para 12.

5 See Motion Record of the Receiver, Tab 2, Appendix “C”, First Report of KPMG Inc., in its capacity as Receiver
and Manager of DMI Exim Limited dated April 4, 2024 at paras 14-22 (“First Report”).

& Second Report, para 4.



(b)

(©)

(d)

(€)

working with DMI’s former principal, Vinay Gupta, to pursue the collection of
outstanding accounts receivable pursuant to the terms of a cooperation agreement

with the Receiver;

engaging international debt collection agencies and international counsel to assist
in pursuing the collection of accounts receivable owing from DMI customers in

foreign jurisdictions;

liaising with Export Development Canada (“EDC”) in respect of DMI’s accounts
receivable insurance policy, reviewing DMI’s accounts receivable insurance

coverage and submitting and discussing claims under such policy with EDC; and

negotiating and completing the sale of an account receivable owing from Allied

Chemicals PLC to a third-party collection agency.’

9. The Receiver has now realized on the Real Property and substantially all the accounts

receivable that it considers recoverable.® At this stage, (i) the Applicant continues to be

owed in excess of $30 million, which indebtedness is secured by its security,® and (ii) the

Receiver anticipates that its only remaining responsibilities under the Appointment Order

are administrative in nature and relate solely to winding-down these Receivership

Proceedings. As these steps are unlikely to require further motions to this Court, the

Receiver is of the view that now is the appropriate time to seek its discharge.°

" Second Report, para 15.

8 Second Report, para 14.

® Second Report, para 18.
10 Second Report, paras 28, 30-33, 36.



10.

11.

PART I1l - THE ISSUES

The issues on this motion are:

@) whether the Court should approve the Receiver’s Reports and the activities of the

Receiver described therein;

(b) whether the Court should approve the fees and disbursements of the Receiver and

the Receiver’s Independent Counsel,

(© whether the Court should dispense with the requirement for the Receiver and the
Receiver’s Independent Counsel to pass their accounts with respect to the

Receivership Completion Fees; and

(d) whether the Court should discharge and release the Receiver and its counsel.

PART IV - LAW & ANALYSIS

The Court Should Approve the Receiver’s Reports

The Receiver seeks approval of the Receiver’s Reports, and its activities and conduct set
out therein. It is common practice for court officers in insolvency proceedings, including
receivers, to seek court approval of their reports and their activities as described therein.
As this Court recently reiterated in Churchill Lands:

Court approval, among other things, allows the court officer to bring

its activities before the court and presents an opportunity to address
concerns of stakeholders, while enabling the court to satisfy itself



that the court officer's activities have been conducted in a prudent
and diligent manner...!

12.  The Court has the inherent jurisdiction to review and approve the activities of a court
appointed receiver as described in its reports.'> When asked to approve a receiver’s reports
and activities, the Court should consider those activities as against the receiver’s mandate,
powers and authority.”® This Court has previously approved receivers’ reports and

activities where:
@) the receiver’s activities were necessary and undertaken in good faith;

(b) the receiver’s activities were consistent with its duties and powers granted in prior

orders;

(© the Receiver’s activities were reasonable and for the benefit of stakeholders

generally; and

(d) the proposed form of order incorporates the standard qualification that only the
receiver, in its personal capacity and only with respect to its personal liability, shall

be entitled to rely upon or utilize such approval.t*

11 Kingsett Mortgage Corporation v. Churchill Lands United Inc., 2024 ONSC 7127 (Commercial List) at para 45
(“Churchill Lands”); see also KEB Hana as Trustee v. Mizrahi Commercial (THE ONE) LP et al., 2024 ONSC 1678
(Commercial List) at para 40.

12 Bank of America Canada v. Willann Investments Ltd., [1993] O.J. No. 1647, 20 C.B.R. (3d) 223 (Ont. Gen. Div.)
at para 3, aff’d 1996 CanLl|I 2782 (Ont. C.A.).

13 Triple-1 Capital Partners Limited v. 12411300 Canada Inc., 2023 ONSC 3400 (Commercial List) at para 66
(“Triple-1 Capital™).

14 Churchill Lands, supra at para 46; Endorsement of Justice Osborne dated May 30, 2023, Victoria Avenue North
Holdings Inc. et al, Court File No. CV-21-00665375-00CL at paras 23-24 (“Victoria Avenue - 05/30 Endorsement”).



https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7127/2024onsc7127.html#par45
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc1678/2024onsc1678.html#par40
https://nextcanada.westlaw.com/Document/I10b717cbfad263f0e0440003ba0d6c6d/View/FullText.html?originationContext=docHeader&contextData=(sc.DocLink)&transitionType=Document&needToInjectTerms=False
https://www.canlii.org/en/on/onca/doc/1996/1996canlii2782/1996canlii2782.html
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc3400/2023onsc3400.html#par66
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7127/2024onsc7127.html#par46
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/victoria-holdings/endorsement-of-justice-osborne-dated-may-30-2023.pdf

13.  All these factors are satisfied in the circumstances. The Receiver’s activities as described
in the Receiver’s Reports were necessary to monetize DMI’s primary assets, the Real
Property and receivables. These activities were carried out pursuant to the Receiver’s duties
and powers as set out in the Appointment Order and the AVO. No interested party disputes
that the Receiver has acted in good faith and for the benefit of stakeholders generally
throughout these Receivership Proceedings. Finally, the proposed Discharge Order
incorporates the standard qualification, providing that the Receiver shall only be entitled

to rely on Court approval in its personal capacity and in respect of its personal liability.!®

14.  Accordingly, the Receiver respectfully submits that the Court should approve the

Receiver’s Reports and the Receiver’s activities and conduct described therein.

B. The Court Should Approve the Fees and Disbursements of the Receiver and the
Receiver’s Independent Counsel

15.  The Receiver seeks the approval of the following fees and disbursements of itself and of

the Receiver’s Independent Counsel, as set out in the Second Report:

@ fees of the Receiver from August 1, 2023 to April 30, 2025 in the amount of
$550,997.50 plus disbursements in the amount of $29,399.11 and HST in the

amount of $75,451.55, for the total amount of $655,848.17:1¢ and

15 Motion Record of the Receiver, Tab 3, “Draft Discharge Order” at para 2 (“Discharge Order”).
16 Motion Record of the Receiver, Tab 2, Second Report at Appendix “D”.



(b) fees of the Receiver’s Independent Counsel from July 24, 2023 to April 30, 2025
in the amount of $54,881.00 plus disbursements in the amount of $1,183.93 and

HST in the amount of $7,216.55, for the total amount of $63,281.48.17

16.  The Court should approve the fees and disbursements of the Receiver and the Receiver’s
Independent Counsel. When seeking Court approval for fees and disbursements, the
Receiver must satisfy the Court that its compensation is fair and reasonable in the
circumstances.® The Court of Appeal for Ontario has held that the following factors,
though inexhaustive, are a “useful guideline” when assessing whether fees and

disbursements are fair and reasonable:

@ the nature, extent and value of the assets;

(b) the complications and difficulties encountered,
(© the degree of assistance provided by the debtor;
(d) the time spent;

(e) the receiver’s knowledge, experience and skill;
()] the diligence and thoroughness displayed;

(9) the responsibilities assumed;

(h) the results of the receiver’s efforts; and

17 Motion Record of the Receiver, Tab 2, Second Report at Appendix “E”.
18 Bank of Nova Scotia v. Diemer, 2014 ONCA 851 at para 32 (“Diemer”).


https://www.canlii.org/en/on/onca/doc/2014/2014onca851/2014onca851.html#par32

Q) the cost of comparable services when performed in a prudent and economical

manner.t®

17.  The ‘fair and reasonable’ test does not require the Court to scrutinize dockets to the letter
nor invoices to the decimal. The inquiry focuses on what was accomplished, not how long
it took — value provided should predominate over mathematical calculation.?® As this
Court explained in Triple-1 Capital:

[t is not the role of the Court to attempt to undertake a lawyer by
lawyer, line by line, forensic analysis of the invoices for professional
fees. Nor is it the role of the Court to attempt to evaluate each docket
entry and attempt to come to a determination, particularly on a
record like this, as to whether each individual activity on a certain
day by a certain professional added demonstrable value.

Rather, the Court of Appeal was clear in Diemer that such an item-
by-item evaluation is what should not be undertaken, in favour of a
more holistic review of the constellation of all relevant factors, each

of which is an input into the ultimate analysis of whether the fees
are fair and reasonable in the circumstances of this particular case.?*

18.  The fees and disbursements of the Receiver and the Receiver’s Independent Counsel reflect
the scope and complexity of the Receiver’s mandate. The fees and disbursements for which
the Receiver seeks approval represent ~21 months of work, over which period the Receiver
and its counsel monetized DMI’s primary assets — the Real Property and DMI’s accounts

receivable:

19 Diemer, supra at para 33; Triple-1 Capital, supra at paras 23-24.
20 Diemer, supra at para 45; Triple-1 Capital, supra at para 26.
2L Triple-1 Capital, supra at paras 53-54.


https://www.canlii.org/en/on/onca/doc/2014/2014onca851/2014onca851.html#par33
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc3400/2023onsc3400.html#par23
https://www.canlii.org/en/on/onca/doc/2014/2014onca851/2014onca851.html#par45
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc3400/2023onsc3400.html#par26
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc3400/2023onsc3400.html#par53

19.

20.

(a)

(b)

10

Real Property: The Receiver undertook an extensive solicitation process in
engaging a commercial real estate broker to market the Real Property, evaluated
offers from prospective buyers, selected a buyer, and negotiated with Purchaser
before entering into the Sale Agreement (as defined in the Second Report).?? The
Receiver then sought and obtained this Court’s approval for the Real Property

Transaction and successfully closed the Real Property Transaction.??

Accounts Receivable: The Receiver pursued DMI’s accounts receivable across

international borders, corresponding with DMI’s customers and engaging
international debt collection agencies as well as international counsel to collect on
DMTI’s receivables. The Receiver is now of the view that is has collected on all

DMI’s accounts receivable that are recoverable.?*

The Receiver has accomplished its mandate to monetize DMI’s primary assets, providing

all the value that it can reasonably recover in the circumstances. Accordingly, it is fair and

reasonable to approve the fees and disbursements of the Receiver and the Receiver’s

Independent Counsel.

The Court Should Dispense with the Requirement to Pass Accounts with respect to
the Receivership Completion Fees

The Receiver anticipates that the further fees and disbursements of the Receiver and the

Receiver’s Independent Counsel in connection with this motion and completing the

22 First Report, paras 12-20.

2 Second Report, paras 4, 14.

24 Second Report, paras 7, 14-15.
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Remaining Activities will not exceed $35,000, excluding HST (the “Receivership

Completion Fees”).?®

21.  The Receiver respectfully requests that this Court waive the requirement that the Receiver
and Receiver’s Independent Counsel obtain Court approval of their accounts with respect

to the Receivership Completion Fees.

22.  This Court has previously dispensed with the requirement for a receiver and its counsel to

pass accounts and can grant the same relief in this case.?

23. In addition to its inherent jurisdiction to waive compliance with an order, the Court has the
authority to amend, set aside or vary an order under Rule 59.06, and may do so on a motion
brought in the proceedings in which the order was made. The obligation to pass accounts
is created by paragraph 20 of the Appointment Order and, in the Receiver’s submission,
may therefore be waived by this Court on a motion brought in these Receivership

Proceedings.?’

24, In Southmont, this Court dispensed with the requirement for the receiver and its counsel to
pass accounts where the professional costs of another fee approval motion would be borne

by an applicant already facing a significant deficiency on their claim.?® The same factors

% Second Report, para 7.

2 Endorsement of Justice Steele dated July 5, 2023, Southmont Healthcare Centre Inc. et al, Court File No. CV-21-
00664273-00CL at paras 13-18 (“Southmont — 07/05 Endorsement”); Order of Justice Steele dated July 5, 2023,
Southmont Healthcare Centre Inc. et al, Court File No. CV-21-00664273-00CL at para 7 (“Southmont — 07/05
Order”); Order of Justice Gilmore dated May 24, 2022, Victoria Avenue North Holdings Inc. et al, Court File No.
CV-21-00665375-00CL at para 9.

27 Motion Record of the Receiver, Tab 2, Second Report, Appendix “A” at para 20.
28 Southmont — 07/05 Endorsement, supra at paras 13-18.


https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/southmount-et-al/discharge-order-endorsement-dated-2023-07-05.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/southmount-et-al/discharge-order-dated-2023-07-05.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/victoria-holdings/distribution-and-ancillary-matters-order-dated-may-24-2022.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/southmount-et-al/discharge-order-endorsement-dated-2023-07-05.pdf
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support dispensing with the requirement to pass accounts in this case. The Receiver has
monetized all of DMI’s realizable assets and the Applicant faces a significant shortfall on
its senior secured claim. Accordingly, irrespective of whether the Receivership Completion
Fees are lower or higher than anticipated, these fluctuations would only impact
distributions to the Applicant and no other party. In these circumstances, it would benefit
the Applicant to avoid having to bear the cost of additional professional fees to proceed
with another fee approval motion and not be a constructive use of the remaining funds, and

waiving the requirement to pass accounts will not prejudice any other stakeholder.

25. For all these reasons, the Court can and should dispense with the requirement for the
Receiver and the Receiver’s Independent Counsel to pass their accounts in respect of the

Receivership Completion Fees.

D. The Court Should Discharge the Receiver and Grant the Customary Releases

The Court Should Discharge the Receiver

26.  The Court should discharge the Receiver pending filing of the Discharge Certificate with
the Court. It is appropriate to grant an order discharging the receiver once its mandate is
substantially complete. Where minor or administrative tasks remain outstanding, this Court
has granted orders of discharge that are conditional on the receiver filing a discharge
certificate once it completes all residual responsibilities. Conditional discharges of this
nature avoid the time and expense of another motion, providing for an efficient, cost-

effective conclusion to the receivership proceedings.?®

29 Churchill Lands, supra at para 48; Endorsement of Justice Kimmel dated September 21, 2022, Rockwater On Main
Inc., Court File No. CV-20-00653214-00CL at para 5 (“Rockwater”).


https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7127/2024onsc7127.html#par48
https://goldhar.ca/wp-content/uploads/2022/12/Rockwater-on-Main-%E2%80%93-Court-Endorsement-%E2%80%93-Sep-21-2022.pdf

217.

28.
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It is appropriate to grant the proposed conditional discharge. The Receiver has substantially
completed its mandate as contemplated by the Appointment Order and AVO. The Receiver
has monetized substantially all of DMI’s primary assets —it has closed the Real Property
Transaction and realized on all the accounts receivable that the Receiver considers
recoverable.®® At this stage, the Receiver anticipates that its Remaining Activities (as

defined in the Second Report) include:

@ attending to any outstanding tax-related matters in relation to tax returns filed in
accordance with the Excise Tax Act, which may result in certain tax refunds being

payable to the receivership estate;

(b) issuing the Interim Distribution and, if necessary, the Final Distribution to the

Applicant;

(© preparing and filing the Receiver’s final report as required under Section 246(3) of

the BIA;

(d) closing the Receiver’s estate trust account; and

(e) completing any further incidental tasks that may be required in connection with
concluding these receivership proceedings, including without limitation, the filing

of the Discharge Certificate, upon completion of the Remaining Activities.3

These Remaining Activities are minor and administrative in nature. To avoid the time and

expense of another motion, the Receiver should be discharged, the Receiver’s Charge

%0 Second Report, paras 14, 32-33.
31 Second Report, para 32.
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should be terminated, and these Receivership Proceedings should be terminated once the
Receiver files the Discharge Certificate confirming that it has completed all Remaining

Activities.

29.  The interests of efficiency militate in favour of granting the Discharge Order. This Court
has accepted that conditional discharges will be appropriate where, among other things,
conditional discharge conserves limited recoveries.®? The Applicant is already facing
significant shortfalls on its security; whereas DMI owes the Applicant more than $30
million in secured indebtedness, the Applicant will receive ~$3.44 million as the net
proceeds of DMI’s primary assets.® In these circumstances, it is appropriate to grant the

proposed Discharge Order to preserve the proceeds available for distribution.

The Court Should Grant the Proposed Releases

30.  The proposed Discharge Order contemplates two types of releases — Initial Releases and

Subsequent Releases:

@ Initial Releases: First, the proposed Discharge Order contemplates certain releases

that will take effect on the date the Discharge Order is granted, if granted (the
“Initial Releases”). These Initial Releases will release the Receiver and its counsel
from all liability for any acts or omissions arising out of these Receivership
Proceedings before the date of the Discharge Order, except for claims arising out

of gross negligence and wilful misconduct.3

32 Churchill Lands, supra at para 48; Rockwater, supra at para 5.
33 Second Report, paras 16, 29.
34 Second Report, para 34; Discharge Order, paras 11, 14.


https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7127/2024onsc7127.html#par48
https://goldhar.ca/wp-content/uploads/2022/12/Rockwater-on-Main-%E2%80%93-Court-Endorsement-%E2%80%93-Sep-21-2022.pdf
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(b) Subsequent Releases: Second, the proposed Discharge Order contemplates separate

releases for the period between the date of the Discharge Order and the date of
termination of these Receivership Proceedings (the “Subsequent Releases™).
These Subsequent Releases will release the Receiver and its counsel from all
liability for any acts or omissions arising out of these Receivership Proceedings
between the date of the Discharge Order and the date these Receivership
Proceedings are terminated, except for claims arising out of gross negligence and

wilful misconduct.®®

31.  The proposed Discharge Order provides a mechanism to facilitate objections to the
Receiver’s conduct that arise after the Discharge Order is granted. Specifically, the
proposed Discharge Order provides that the Receiver shall, at least seven calendar days
prior to filing the Discharge Certificate, give notice to the service list of the date on which
it intends to file the Discharge Certificate, providing an opportunity for any party of interest

to object to the Subsequent Releases.*

32. If the Receiver does not receive any objections before the proposed Discharge Certificate
filing date, the Subsequent Releases will take effect on the date that the Discharge
Certificate is filed. If the Receiver receives any objection within the prescribed notice
period, the Subsequent Releases shall only become effective if the objection is resolved

consensually or upon further Order of the Court.*’

% Second Report, paras 34-35; Discharge Order, paras 9, 12-14.
% Second Report, para 34; Discharge Order, para 9.
37 Second Report, para 35; Discharge Order, paras 12-14.



33.

34.

35.
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The Court should grant both the Initial Releases and Subsequent Releases. It is common
practice for this Court to grant releases in favour of the receiver, with standard carve-outs

for gross negligence and wilful misconduct, as part of an order for discharge.®®

Customary releases provide finality for the Receiver. Specifically, these releases ensure
that the Receiver, who cannot rely on the same statutory protections afforded to trustees in
bankruptcy, will not be forced to expend its own resources defending unmeritorious actions
post-discharge.®® As Justice Patillo observed in Pinnacle v. Kraus, the receiver “is entitled
to close its file once and for all”. The Court will grant these customary releases as part of
an order for discharge where there is no evidence the receiver has engaged in any improper

or negligent conduct.*°

The Court should grant both the Initial Releases and the Subsequent Releases for the

following reasons:

@ Initial Releases: First, there is no evidence that the Receiver has engaged in any

negligent conduct or wilful misconduct in these Receivership Proceedings to date.
Accordingly, in the absence of such evidence it is appropriate grant the Initial

Releases.*!

38 See e.g., Churchill Lands, supra at para 47; Endorsement of Justice Kimmel dated April 17, 2025, Right Drive Inc.,
Court File No. CV-24-00721952-00CL at para 24 (“Right Drive”).

3% Ed Mirvish Enterprises Ltd. v. Stinson Hospitality Inc., 2009 CanLIl 55113, [2009] O.J. No. 4265 (Ont. S.C.J.)
(Commercial List) at paras 8-9.

40 Pinnacle v. Kraus, 2012 ONSC 6376 (Commercial List) at para 47 (“Pinnacle”); Right Drive, supra at para 23.

4l Pinnacle, supra at para 47; Right Drive, supra at para 23.


https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7127/2024onsc7127.html#par47
https://fullerllp.com/wp-content/uploads/2024/09/Endorsement-by-Justice-Kimmel-17-APR-202510526672.1.pdf
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii55113/2009canlii55113.html#par8
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc6376/2012onsc6376.html#par47
https://fullerllp.com/wp-content/uploads/2024/09/Endorsement-by-Justice-Kimmel-17-APR-202510526672.1.pdf
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc6376/2012onsc6376.html#par47
https://fullerllp.com/wp-content/uploads/2024/09/Endorsement-by-Justice-Kimmel-17-APR-202510526672.1.pdf
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(b) Subsequent Releases: Second, the Subsequent Releases account for the fact that the

Receiver still must complete the Remaining Activities before filing the Discharge
Certificate. To avoid releasing the Receiver from liability for steps it has yet to take,
the Subsequent Releases preserve recourse for other parties to object to this relief

on at least one full week of notice, including recourse to this Court if necessary.

This “sequential mechanism” preserves transparency and procedural fairness for
parties of interest, while allowing the Receiver to move forward on sure footing if
no objections arise.*> The Court has previously approved release terms that are
substantially identical to those the Receiver proposes and should do so again in this

case.®®

36. For all these reasons, both the Initial Releases and the Subsequent Releases are appropriate

in the circumstances.

PART V - RELIEF REQUESTED

37.  The Court should grant the proposed Discharge Order attached at Tab 3 of the Receiver’s

Motion Record.

42 Victoria Avenue - 05/30 Endorsement, supra at paras 26-28.

43 Order of Justice Osborne dated May 30, 2023, Victoria Avenue North Holdings Inc. et al, Court File No. CV-21-
00665375-00CL at paras 8-13; Order of Chief Justice Morawetz dated September 14, 2020, Urbancorp (Leslieville)
Developments Inc. et al, Court File No. CV-16-11409-00CL at paras 16-21; Southmont — 07/05 Order, supra at paras
8-13; Southmont — 07/05 Endorsement, supra at para 21.


https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/victoria-holdings/endorsement-of-justice-osborne-dated-may-30-2023.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/victoria-holdings/discharge-distribution-and-ancillary-matters-order-dated-may-30-2023.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/order_re_final_distribution_and_discharge_dated_september_14_2020.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/southmount-et-al/discharge-order-dated-2023-07-05.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/southmount-et-al/discharge-order-dated-2023-07-05.pdf
https://assets.kpmg.com/content/dam/kpmg/ca/pdf/creditorlinks/southmount-et-al/discharge-order-endorsement-dated-2023-07-05.pdf

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 14" day of May 2025.

May 14, 2025
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RELEVANT STATUTES

Rules of Civil Procedure, R.R.O. 1990, Reg. 194

Amending

59.06 (1) An order that contains an error arising from an accidental slip or omission or requires
amendment in any particular on which the court did not adjudicate may be amended on a motion
in the proceeding. R.R.O. 1990, Reg. 194, r. 59.06 (1).

Setting Aside or Varying
(2) A party who seeks to,

(a) have an order set aside or varied on the ground of fraud or of facts arising or discovered
after it was made;

(b) suspend the operation of an order;
(c) carry an order into operation; or
(d) obtain other relief than that originally awarded,

may make a motion in the proceeding for the relief claimed. R.R.O. 1990, Reg. 194, r. 59.06 (2).
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