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1.

PART I: OVERVIEW

This factum is filed in support of the motion brought by Imerys Talc Canada Inc.

(“ITC”), in its capacity as foreign representative of itself, Imerys Talc America, Inc. (“ITA”),

and Imerys Talc Vermont, Inc. (“ITV”, and together with ITC and ITA, the “Debtors”), seeking

an order pursuant to section 49 of the Companies’ Creditors Arrangement Act, R.S.C. 1985,

c. C-36, as amended (the “CCAA”) recognizing the following orders (the “Foreign Orders”)

granted in respect of the jointly administered proceeding of the Debtors under title 11 of the

United States Code (the “US Bankruptcy Code”), substantially in the form of the draft order

at Tab 3 of the Motion Record:
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(a)

Order Authorizing the Establishment of a Delaware Trust and Transfer of
Funds to Such Trust, entered on November 19, 2024 [Docket No. 6788] (the

“QSF Order”);

Order () Approving Disclosure Statement for the Second Joint Plan of
Reorganization of Imerys Talc America, Inc. and its Debtor Affiliates Under
Chapter 11 of the Bankruptcy Code and the Form and Manner of Notice of
Hearing Thereon, (ll) Establishing Combined Solicitation Procedures, (Il
Approving Forms of Ballots, (IV) Scheduling a Hearing to Consider
Confirmation of the Plan, (V) Approving Procedures for Notice of the Hearing
and for Filing Objections to Confirmation of the Plan, and (VI) Granting
Related Relief entered on November 5, 2024 [Docket No. 6730] (the

“Solicitation Procedures Order”);

Order (I) Approving the Amended and Restated Settlement Agreement
Between the Imerys Debtors, the Cyprus Debtor, Johnson & Johnson, and the
Other Parties Thereto, and (Il) Approving the Sale of Certain Rights, entered

on October 31, 2024 [Docket No. 6715] (the “J&J Settlement Order”); and
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(d) Order Approving Stipulation and Agreement Extending the Term of Mediation,
entered on June 13, 2024 [Docket No. 6322] (the “Tenth Mediation

Extension Order”).

PART II: FACTS

2. The relevant facts in connection with this motion are briefly set out below and more
fully described in the Affidavit of Eric Danner sworn November 19, 2024 (the “Seventh
Danner Affidavit’) and the Supplementary Affidavit of Eric Danner sworn November 20,
2024. Capitalized terms used herein but not otherwise defined have the meanings ascribed

to them in the Seventh Danner Affidavit.

A. The Second Plan

3. The Debtors’ stated purpose of Imerys’ Chapter 11 Cases is to confirm a plan of
reorganization that will maximize the value of the Debtors’ assets for the benefit of all
stakeholders and include a trust mechanism to address Talc Personal Injury Claims in a fair

and equitable manner.’

4. The Debtors’ First Plan did not obtain the required number of votes to meet the
minimum acceptance threshold.? The Debtors filed the Second Plan and Second Disclosure
Statement with the US Court on January 31, 2024.°% The Second Plan and Second
Disclosure Statement were updated on multiple occasions, with the most recent updates

being made on November 5, 2024.4

" Seventh Danner Affidavit at para 24, Motion Record of the Foreign Representative dated 19 November 2024
(“Motion Record”), Tab 2.

2 |bid at paras 29 and 31, Motion Record, Tab 2.

3 Ibid at para 30, Motion Record, Tab 2.

4 Ibid at para 32, Motion Record, Tab 2.
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5. The Second Plan is the result of extensive good-faith and arm’s length negotiations
with a number of interested parties including, but not limited to, the Claimant Fiduciaries, the

Imerys Non-Debtors, the Cyprus Debtor, CAMC, J&J, Rio Tinto, and Zurich.®

6. The Second Plan, like the First Plan, provides a mechanism to channel by permanent
injunctions all Talc Personal Injury Claims (subject to the limitations set forth in the Second
Plan) to the Talc Personal Injury Trust. The Talc Personal Injury Trust resolves Talc Personal
Injury Trust Claims using the Talc Personal Injury Trust Assets in accordance with the Talc
Personal Injury Trust Documents, including the Trust Distribution Procedures. It also resolves

talc-related claims filed against the Cyprus Debtor.°

7. The Plan Proponents believe that there will be substantially more assets available to
resolve Talc Personal Injury Claims under the Second Plan than would be the case if there

was a liquidation.’

The Talc Personal Injury Trust
8. The Second Plan provides for the establishment of a Talc Personal Injury Trust that
will assume all liability and responsibility for, and resolve, all Talc Personal Injury Claims
against the Debtors and the Cyprus Debtor.® The Talc Personal Injury Trust will manage the
Talc Personal Injury Trust Assets and liquidate such assets pursuant to the Trust Distribution

Procedures.®

9. The Talc Personal Injury Trust will have two separate sub-accounts: Fund A (for

Ovarian Cancer Claims) and Fund B (for Mesothelioma Claims and Lung Cancer Claims).°

5 Ibid at para 36, Motion Record, Tab 2.
6 Ibid at para 35, Motion Record, Tab 2.
7 Ibid at para 37, Motion Record, Tab 2.
8 |bid at para 40, Motion Record, Tab 2.
9 Ibid at para 41, Motion Record, Tab 2.
10 Ibid at para 42, Motion Record, Tab 2.

120174762


https://ontariocourts.casecenter.thomsonreuters.com/s/s/0410959
https://ontariocourts.casecenter.thomsonreuters.com/s/s/0410959
https://ontariocourts.casecenter.thomsonreuters.com/s/s/b30fa70
https://ontariocourts.casecenter.thomsonreuters.com/s/s/b30fa70
https://ontariocourts.casecenter.thomsonreuters.com/s/s/4c9416
https://ontariocourts.casecenter.thomsonreuters.com/s/s/4c9416

Creditor Classes
10. The Second Plan establishes Classes of Claims and Equity Interests, two of which
(Class 4a and Class 4b) are impaired and eligible to vote to accept or reject the Second
Plan. Class 4a consists of all Direct Talc Personal Injury Claims and Indirect Talc Personal
Injury Claims that are Fund A Claims, and Class 4b consists of all Direct Talc Personal Injury

Claims and Indirect Talc Personal Injury Claims that are Fund B Claims."’

11. Classes 1, 2, 3a, 3b, 5b, 6b, and 6¢c are Unimpaired under the Second Plan and are
conclusively presumed to have accepted the Second Plan pursuant to section 1126(f) of the

US Bankruptcy Code.'?

12. Classes 5a and 6a are treated as Unimpaired under the Second Plan. They may not
receive a recovery, but they are deemed Unimpaired under the Second Plan and are
presumed to have accepted the Second Plan because all holders of Claims or Equity
Interests (as applicable) in Classes 5a and 6a are Plan Proponents and have consented to

their treatment under the Second Plan in accordance with the Imerys Settlement. '

13. Given that only the holders of claims in Class 4a and 4b hold impaired claims that are
entitled to vote on the Second Plan, the Second Disclosure Statement is intended to provide

them with adequate information so that they can make an informed judgement when voting. '

The Second Plan and its Impact on Canadian Stakeholders
14. The Second Plan contemplates that Canadian-based creditors will be treated in the
same manner as the US-based creditors. Canadian creditors (other than those with claims in

Class 4a and 4b (Talc Personal Injury Claims)) are Unimpaired. Canadian creditors with

" Ibid at para 83, Motion Record, Tab 2.
12 Ibid at para 82, Motion Record, Tab 2.
13 Ibid at para 84, Motion Record, Tab 2.
14 Ibid at para 39, Motion Record, Tab 2.
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claims in Class 4a and 4b (Talc Personal Injury Claims) will be treated in the same way as

US-based creditors that have claims in Class 4a and 4b."®

15. General unsecured creditors of ITC (Class 3a) are Unimpaired. Holders of allowed
claims in Class 3a are to have their claims paid in full in cash as soon as practical after the
later of (i) the Effective Date or (ii) in the case of a disputed claim, the date that such claim

becomes allowed.'®

16. The Debtors no longer have any material assets in Canada, other than the cash
proceeds of the sale (which, if the Second Plan is confirmed, will ultimately be transferred to
the Talc Personal Injury Trust, subject to certain deductions, and may in the interim be
treated in accordance with the QSF Order). It is a condition precedent to the Effective Date of
the Second Plan that this Court enter an order recognizing the US Court order confirming the
Second Plan in its entirety and that the aforementioned order of the US Court and the

Second Plan be implemented and effective in Canada in accordance with their terms."”

B. Settlements

17. The Second Plan encompasses a number of settlements that resolve outstanding
disputes among the Debtors and other parties. Each of these settlements pave the way for a
consensual resolution of the Imerys’ Chapter 11 Cases. These settlements see certain
parties make (or cause to be made) contributions to the Talc Personal Injury Trust for the
benefit of holders of Talc Personal Injury Claims, and in exchange certain parties to these
settlements will be released from certain claims and receive the benefit of the Channeling

Injunction.®

'5 Ibid at para 86, Motion Record, Tab 2.

6 Ninth Report of KPMG Inc., in its capacity as Information Officer of the Debtors, dated 20 November 2024 (the
“10 Report”) at para 44.

7 Seventh Danner Affidavit at paras 87-88, Motion Record, Tab 2.

'8 |bid at para 45, Motion Record, Tab 2.
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18. The settlements result in contributions to the Talc Personal Injury Trust that are
unlikely to be available in the absence of such settlements. The settlements also relieve the
Debtors from pursuing litigation with the settling parties, which would be costly and time

consuming and carry litigation risk.'®

J&J Settlement
19. One of the settlements contemplated by the Second Plan is the J&J Settlement,
which was entered into by the Debtors, Imerys S.A., Imerys Talc ltaly S.p.A., the Cyprus
Debtor, CAMC, and the Claimant Fiduciaries, on the one hand, and J&J and LLT

Management LLC on the other hand, on July 13, 2024.2°

20. The J&J Settlement is the result of extensive, good faith negotiations with J&J over
the course of months for the purpose of resolving disputes regarding the parties’ respective
indemnification rights and obligations under the J&J Agreements and applicable law, the
Debtors’ and the Cyprus Debtor’s entitlement to the proceeds of the J&J Policies, and J&J’s

objections to the Plans and the Trust Distribution Procedures.?'

21. The J&J Settlement contemplates, among other things, that subsequent to the
Trigger Date, J&J will pay to the Debtors and the Cyprus Debtor (if prior to the effective date
of the Plans) or the Talc Personal Injury Trust (if after the effective date of the Plans) the full
amount of the J&J Initial Payment and any portions of the J&J Insurance Payments that have
been received by J&J and immediately assign all of their rights to receive the Home

Proceeds.??

19 Ibid at para 46, Motion Record, Tab 2.
20 |pid at para 55, Motion Record, Tab 2.
21 Ibid at para 54, Motion Record, Tab 2.
22 |bid at para 60, Motion Record, Tab 2.
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22. J&J, in turn, will acquire the rights of the Debtors and the Cyprus Debtor and their
estates in the J&J Agreements and any and all of the Debtor J&J Released Claims held by

the Debtors and the Cyprus Debtor and/or their estates.??

23. The J&J Settlement is guaranteed to yield settlement proceeds of at least $505
million that will be transferred (along with other assets) to the Debtors and the Cyprus Debtor
and/or the Talc Personal Injury Trust for the benefit of current and future talc claimants no

later than December 31, 2025, subject to the terms of the J&J Settlement and the Plans.?*

24, The J&J Settlement resolves the parties’ ongoing disputes regarding their respective
rights and obligations under the J&J Agreements and J&J Policies, resolves J&J’s potential
objections to the Plans, and eliminates uncertainty regarding significant assets of the

estates.?®

25. No Canadian stakeholders are anticipated to be prejudiced as a result of recognizing

the J&J Settlement Order.?8

26. The US Court approved the J&J Settlement on October 31, 2024.2” On November 7,
2024, the RMI Insurers filed a notice appealing the J&J Settlement Order along with a motion

to stay the J&J Settlement Order pending appeal.?®

C. The Solicitation Procedures
27. The Solicitation Procedures provide a path to confirmation of the Second Plan and,

ultimately, the Debtors’ emergence from its insolvency proceedings.?®

28. The US Court entered the Solicitation Procedures Order on November 5, 2024.%° The

Solicitation Procedures Order:

23 |bid at para 59, Motion Record, Tab 2.

24 |bid at para 61, Motion Record, Tab 2.

25 |bid at paras 57 and 64-65, Motion Record, Tab 2.
26 |pid at para 128, Motion Record, Tab 2.

27 |bid at para 117, Motion Record, Tab 2.

28 |bid at para 124, Motion Record, Tab 2.

29 |bid at para 89, Motion Record, Tab 2.
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(a) Approves the Second Disclosure Statement for the Second Plan;

(b) Approves the form and manner of the Second Disclosure Statement Hearing

in respect of the Second Disclosure Statement;
(c) Establishes combined Solicitation Procedures;
(d) Approves the forms of Ballots;

(e) Approves the form, manner and scope of the Imerys Confirmation Hearing

Notice in respect of the Confirmation Hearing
) Establishes certain deadlines in connection with the foregoing; and
(9) Grants related relief.3'

29. The Solicitation Procedures Order was developed in consultation with, among others,
the Tort Claimants’ Committee and the FCR. The Information Officer was kept appraised of

the progress of the Solicitation Procedures Order.*?

30. No Canadian stakeholders are anticipated to be prejudiced as a result of recognizing

the Solicitation Procedures Order.33

D. The QSF Order
31. Pursuant to the Second Plan, the remaining proceeds from the Sale, less amounts
necessary to fund administrative expenses of Imerys’ Chapter 11 Cases and certain post-

effective date expenses, are to be transferred to the Talc Personal Injury Trust to satisfy Talc

30 pid at para 109, Motion Record, Tab 2.
31 Ibid at para 110, Motion Record, Tab 2.

32 |pjd at para 111, Motion Record, Tab 2.
33 |bid at para 116, Motion Record, Tab 2.
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Personal Injury Claims.* No portion of the Sale proceeds, however, have been transferred to

the Talc Personal Injury Trust because the Second Plan has not yet been confirmed.3®

32. ITC claimed against its 2021 income (the year in which the Sale occurred) a
deduction for the liabilities arising from the Talc Personal Injury Claims. Because no plan has
been confirmed in Imerys’ Chapter 11 Cases, the Debtors must now take action to secure for
ITC the benefit of a tax deduction in respect of its liabilities to holders of the Talc Personal
Injury Claims.*¢ To secure this tax deduction, the Debtors intend to establish a Delaware trust
(the “Trust”) pursuant to sections 105(a) and 363(b) of chapter 11 of title 11 of the US

Bankruptcy Code.*’
33. The QSF Order authorizes the establishment of the Trust.3®

34. The Trust will constitute a “qualified settlement fund” pursuant to the Internal
Revenue Code of 1986, as amended, and the Treasury regulations promulgated thereunder.
The Trust will hold a portion of the remaining Sale proceeds (the “Trust Funds”), which will
be used to satisfy the Debtors’ liabilities to holders of the Talc Personal Injury Claims,

pending the establishment of the Talc Personal Injury Trust.>®

35. The Trust structure could reduce the Canadian taxes payable by ITC and,
accordingly, maximize the amount available to pay to the holders of the Talc Personal Injury
Claims.*? The Canada Revenue Agency was given notice of the QSF Motion, which was
heard by the US Court on November 15, 2024. It did not object to the entry of the QSF

Order.*!

34 Ibid at para 95, Motion Record, Tab 2.
35 Ibid at para 96, Motion Record, Tab 2.
36 |bid at para 131, Motion Record, Tab 2.
37 Ibid at para 97, Motion Record, Tab 2.
38 |bid at para 129, Motion Record, Tab 2.
39 |bid at para 97, Motion Record, Tab 2.
40 Ibid at para 131, Motion Record, Tab 2.
41 Ibid at para 132, Motion Record, Tab 2.
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36. The Trust Funds are only to be used for the resolution of Talc Personal Injury Claims
or the administrative expenses of operating the Trust or the Talc Personal Injury Trust. The
Trust is irrevocable. The Debtors will have no independently exercisable right to a refund or
reversion of any portion of the Trust Funds.*? Even if no plan of reorganization is confirmed in
Imerys’ Chapter 11 Cases, the Trust Funds will nevertheless be available to pay Talc

Personal Injury Claims.*?

E. The Mediation Extension Order

37. The US Court has entered several orders extending the term of the Mediation.** Most
recently, the US Court entered the Tenth Mediation Extension Order on June 13, 2024,
extending the term of the Mediation from December 31, 2023, to February 29, 2024. The

Mediation is not currently on-going.*°

38. The Mediation allowed the Debtors to narrow the issues and find a less contested
path forward with other stakeholders. As a result of the Mediation, the Debtors reached a
renewed consensus with Cyprus and the Claimant Fiduciaries, culminating in the Cyprus

Settlement and the filing of the Second Plan and Second Disclosure Statement.*®

39. No Canadian stakeholders are anticipated to be prejudiced as a result of recognizing

the Tenth Mediation Extension Order.*”

PART Il ISSUES

40. The issues on this motion are whether this Court should recognize and enforce the

Foreign Orders in Canada pursuant to s. 49 of the CCAA.

42 |bid at para 106, Motion Record, Tab 2.
43 |bid at para 108, Motion Record, Tab 2.
44 |bid at para 136, Motion Record, Tab 2.
45 |bid at para 138, Motion Record, Tab 2.
46 |bid at para 139, Motion Record, Tab 2.
47 |bid at para 140, Motion Record, Tab 2.
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PART IV: LAW AND ARGUMENT

A. This Court has the Jurisdiction to Recognize the Foreign Orders Under Part IV
of the CCAA

41. This Court has recognized Imerys’ Chapter 11 Cases as “foreign main proceedings”
pursuant to Part IV of the CCAA. When a foreign main proceeding has been recognized
under Part IV of the CCAA, s. 49 of the CCAA provides the Court with broad discretion to
make “any order that it considers appropriate” if it is satisfied that “it is necessary for the

protection of the debtor company’s property or the interests of a creditor or creditors”. 48

42. The Court’s discretion is broad. Section 50 of the CCAA provides that an order made
under Part IV of the CCAA, including pursuant to s. 49, “may be made on any terms and
conditions that the court considers appropriate in the circumstances”. Once an order
recognizing a foreign proceeding is made, the Court is required to cooperate, to the
maximum extent possible with the foreign representative and the foreign court, so long as the
requested relief is not inconsistent with the CCAA or which would raise concerns regarding

public policy.*®

43. The central principle animating the exercise of the Court’s discretion under Part IV is
comity, which is embodied in ss. 44(a) and 52(1) of the CCAA. Canadian courts have
emphasized the importance of comity and cooperation in cross-border insolvency

proceedings to avoid multiple proceedings, inconsistent judgments and general uncertainty.*

44, Comity “mandates that Canadian courts should recognize and enforce the judicial
acts of other jurisdictions, provided that those other jurisdictions have assumed jurisdiction
on a basis consistent with principles of order, predictability, and fairness”. Pursuant to the
principle of comity, a Canadian court will accord respect to “the overall thrust of foreign

bankruptcy and insolvency legislation in any analysis, unless in substance generally it is so

48 CCAA, s. 49(1).
49 CCAA, s. 50, 61(1) and (2).
50 Re Hollander Sleep Products, LLC, 2019 ONSC 3238 at paras. 41-42.
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different from the bankruptcy and insolvency law of Canada or perhaps because the legal
process that generates the foreign order diverges radically from the process here in

Canada.”"

45, Canadian courts do not lightly second-guess the decisions made by a US court in a
foreign main proceeding. In a recognition proceeding under Part IV, Canada has an “ancillary
role”. A Canadian court typically only refuses to recognize an order of another court in
situations where s. 61(2) of the CCAA is triggered, which provides that nothing in the CCAA
“prevents the court from refusing to do something that would be contrary to public policy.”
Canadian courts have held that this exception to recognition should be interpreted narrowly
and it is not a justification to deny recognition of the foreign law or relief granted thereunder

solely because the law of a foreign jurisdiction is different than Canadian law.%?

46. In cross-border insolvencies, Canadian and U.S. courts routinely seek to
complement, coordinate and, where appropriate, accommodate the proceedings of the other
court to enable cross-border enterprises to successfully restructure and reach settlements.
Comity and cooperation are increasingly important in the restructuring context: as
businesses become more international, those businesses will have a significant number of
assets and also carry on business in several jurisdictions. Without coordination by the courts
of cross-border restructuring proceedings, the result would be multiple proceedings with the
likely consequence of inconsistent court orders and decisions and general uncertainty as to
the direction and effect on creditors and stakeholders in various jurisdictions of the

restructuring proceedings.®

51 CCAA, ss. 44(a) and 52(1); In the Matter of Voyager Digital Ltd., 2022 ONSC 4553 at para. 9; Re Babcock &
Wilcox Canada Ltd. (2000), 5 B.L.R. (3d) 75 (ONSC) [Babcock & Wilcox] at para. 21.

52 CCAA, s. 61(2); Babcock & Wilcox, supra at para. 21; Hartford Computer Hardware Inc (Re), 2012 ONSC 964
at paras. 16 to 18; YRC Freight Canada Company (Re), 2023 ONSC 5513 at para. 12.

53 Babcock & Wilcox, supra at paras. 9-10, citing Taylor v Dow Corning Australia Pty Ltd. (December 18, 1997),
Doc 8438/95 (Australia Vic Sup Ct).
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B. The Foreign Orders Should Be Recognized by this Court
47. ITC submits that the Foreign Orders do not breach any applicable Canadian law and

are not inconsistent with any order that may be granted under the CCAA.

48. Accordingly, for the reasons set out below, the Foreign Representative requests that

this Court recognize the Foreign Orders.

The Solicitation Procedures Order Should Be Recognized
49, Canadian courts often recognize orders approving disclosure statements and
solicitation procedures granted by US Courts in Chapter 11 cases that are foreign main
proceedings. ® In 2021, Hainey J. recognized the disclosure statement and solicitation

procedures in connection with the Debtors’ First Plan.%®

50. The Solicitation Procedures Order provides a path to confirmation of the Second Plan
and, ultimately, the Debtors’ emergence from its insolvency proceedings.%¢ It serves multiple
key functions in the Debtors’ restructuring—most importantly, it approves the Second

Disclosure Statement and establishes the Solicitation Procedures.

51. In the Solicitation Procedures Order, Judge Silverstein of the US Court found that the
Disclosure Statement “contains ‘adequate information’ within the meaning of section 1125 of
the Bankruptcy Code, and no further information is necessary.”®” Her Honour continued: the
Solicitation Procedures “provide a fair and equitable voting process and are consistent with
section 1126 of the Bankruptcy Code and the applicable Bankruptcy Rules”,% the contents of

the Solicitation Packages and other notices “constitute sufficient notice of the Imerys Plan,

54 BBGI US, Inc. et al. (16 February 2021), Toronto CV-20-00647463-00CL (Ont Sup Ct [Comm List]) Order at
para 3(a) (Information Officer's website); Re Hollander LLC et al. (6 August 2019), Toronto CV-19-620484-00CL
(Ont Sup Ct [Comm List]) Order at para 3(a) (Information Officer's website); Re Probe Resources Ltd., 2011
BCSC 552 at paras 34, 41 (CanLll).

55 Re Imerys Talc Canada Inc., (23 February 2021), Toronto CV-19-614614-00CL (Ont Sup Ct [Comm List]) Order
at para 3 (Information Officer’'s website).

56 Seventh Danner Affidavit at para 89, Motion Record, Tab 2.

57 Solicitation Procedures Order at para B (Exhibit “B” of the Seventh Danner Affidavit), Motion Record, Tab 2.

58 Ibid at para D (Exhibit “B” of the Seventh Danner Affidavit), Motion Record, Tab 2.
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the Confirmation Hearing, and related maters to all interested parties”,> and the “period
during which the Imerys Debtors may solicit votes on the Imerys Plan is a reasonable and

adequate period of time”.%°

52. Recognizing the Solicitation Procedures Order is in the best interests of the Debtors,
their estates, and their creditors. 8" No Canadian stakeholders are anticipated to be
prejudiced as a result of recognizing the Solicitation Procedures Order.%? The Information

Officer supports the recognition of the Solicitation Procedures Order.%?

The J&J Settlement Order Should Be Recognized
53. The CCAA confers jurisdiction on this Court to “approve transactions, including
settlements, in the course of overseeing proceedings during a CCAA proceeding and prior to
any plan of arrangement being presented”.%* Canadian courts have exercised this jurisdiction
to recognize settlement agreements under Part IV of the CCAA where such settlements

represent “a reasonable compromise in all of the circumstances”.%

54. The Debtors have entered into many settlement agreements with other parties in the
course of these proceedings. On multiple previous occasions, this Court has recognized

orders entered by the US Court that approve these settlements.®
55. The J&J Settlement serves the interests of creditors. Among other things, it:

(a) Resolves and thereby eliminates disputes among the Debtors and certain J&J

Corporate Parties regarding critical assets of the estates;

59 Ibid at para E (Exhibit “B” of the Seventh Danner Affidavit), Motion Record, Tab 2.

80 Jbid at para H (Exhibit “B” of the Seventh Danner Affidavit), Motion Record, Tab 2.

61 Seventh Danner Affidavit at para 115, Motion Record, Tab 2.

62 |pjd at para 116, Motion Record, Tab 2.

63 10 Report at para 102.

64 Re Fraser Papers Inc, 2012 ONSC 4882 at para. 54.

65 Re Amstrong Flooring, Inc. et al (28 September 2022), Toronto CV-22-682153-CL (Ont Sup Ct [Comm List])
Endorsement (unreported) (Information Officer's website).

66 Re Imerys Talc Canada Inc., (30 May 2024), Toronto CV-19-614614-00CL (Ont Sup Ct [Comm List]) Order at
para 3(g) (Information Officer's website); Re Imerys Talc Canada Inc., (3 May 2022), Toronto CV-19-614614-
00CL (Ont Sup Ct [Comm List]) Order at para 3(a) (Information Officer’'s website).
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(b) Provides a guaranteed recovery of at least $505 million for the Debtors’
estates or the Talc Personal Injury Trust (subject to the effective date of the

Plans) without the cost and delay of post-effective date litigation;

(c) Avoids uncertainty regarding the proposed assignment of the Debtors’ rights
under the J&J Agreements to the Talc Personal Injury Trust under the

Debtors’ Plans; and

(d) Makes closer the reality of the Debtors achieving the stated purpose of their
cases—establishing a trust for the benefit of the holders of Talc Personal

Injury Claims.%’

56. Without the J&J Settlement, the parties faced the prospect of having to adjudicate
their disputes through contested, costly and protracted litigation. The J&J Settlement avoids

both the costs and the risk of an adverse decision with respect to such litigation.®®

57. The Claimant Fiduciaries participated in the settlement discussions and support the

J&J Settlement.®®

58. Recognizing the J&J Settlement Order is in the best interests of the Debtors’
estates.”® No Canadian stakeholders are anticipated to be prejudiced as a result of such

recognition.”’ The Information Officer supports the recognition of the J&J Settlement Order.”

The RMI Insurers’ Appeal Does Not Prevent Recognition

59. Section 58 of the CCAA confers on this Court the discretion to recognize a foreign

order notwithstanding its appeal:

A foreign representative is not prevented from making an
application to the court under this Part by reason only that

67 Seventh Danner Affidavit at para 127, Motion Record, Tab 2.
68 |bid at paras 64-65, Motion Record, Tab 2.

69 |pid at para 123, Motion Record, Tab 2; IO Report at para 76.
70 |pid at para 64, Motion Record, Tab 2.

" Ibid at para 128, Motion Record, Tab 2.

72 |0 Report at para 102.
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proceedings by way of appeal or review have been taken in a
foreign proceeding, and the court may, on an application if such
proceedings have been taken, grant relief as if the proceedings
had not been taken.”
60. This Court can—and should—use its discretion under s. 58 of the CCAA to recognize

the J&J Settlement Order notwithstanding the RMI Insurers’ appeal:
(a) The RMI Insurers’ appeal could take months — even years — to resolve;

(b) Recognition of the J&J Settlement Order will help ensure that J&J complies
with the terms of the J&J Settlement, including the payment of the J&J

Payment Obligations;’* and

(c) Recourse to the J&J Payment Obligations may be necessary to pay the
administrative costs of Imerys’ Chapter 11 Cases—delaying recognition of the
J&J Settlement Order could, therefore, impact the Debtors’ ability to meet their

administrative expenses.”

61. Counsel to the RMI Insurers was given notice of this motion to recognize the J&J

Settlement Order.”®

The QSF Order Should Be Recognized
62. ITC faces uncertainty with respect to its Canadian tax liabilities if it does not transfer a
portion of the Sale proceeds to the Trust. Securing the tax deduction for the liabilities arising
from the Talc Personal Injury Claims through an actual transfer of funds could reduce the
Canadian taxes payable by ITC and, in turn, maximize the amount available to pay to the

holders of the Talc Personal Injury Claims.””

73 CCAA, s. 58.

74 This assumes that the RMI Insurers’ motion to stay the J&J Settlement Order pending appeal is not allowed. If
the stay is allowed, then J&J is not expected to satisfy the J&J Payment Obligations until the appeal is final.

75 Seventh Danner Affidavit at para 126, Motion Record, Tab 2.

78 Affidavit of Service of Nicholas Avis sworn November 20, 2024 (“Affidavit of N. Avis”) at Exhibit “A”.

77 Seventh Danner Affidavit at para 131, Motion Record, Tab 2.
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63. Accordingly, the holders of the Talc Personal Injury Claims could be prejudiced if ITC

is unable to secure this deduction.”®

64. The QSF Order was entered by the US Court without any objections. The Canada
Revenue Agency was given notice of the QSF Motion in the US Court.”® The Canada

Revenue Agency was similarly given notice of this recognition motion.®

65. The Information Officer supports the recognition of the J&J Settlement Order.®"

The Tenth Mediation Extension Order Should Be Recognized
66. The Tenth Mediation Extension Order enabled the efficient resolution of the Mediation
Issues by narrowing the issues and allowing the parties to find a less contested path

forward.8?

67. The Mediation has allowed the Debtors to reach a consensual resolution with the
Estate Mediation Parties as to the Global Settlement Issues, culminating in the Cyprus

Settlement and filing of the Second Plan and the Second Disclosure Statement.®

68. No Canadian stakeholders are anticipated to be prejudiced as a result of recognizing
the Tenth Mediation Extension Order.3* The Information Officer supports the recognition of

the Tenth Mediation Extension Order.8®

PART V: RELIEF REQUESTED
69. For the foregoing reasons, ITC respectfully requests that this Court issue an order
substantially in the form included at Tab 3 of the Motion Record that recognizes and enforces

the Foreign Orders in Canada.

78 |bid at para 131, Motion Record, Tab 2.

79 Ibid at para 130, Motion Record, Tab 2.

80 Affidavit N. Avis at Exhibit “A”.

8110 Report at para 102.

82 Seventh Danner Affidavit at para 139, Motion Record, Tab 2.
83 |pid at para 139, Motion Record, Tab 2.

84 Ibid at para 140, Motion Record, Tab 2.

85 |0 Report at para 102.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21 day of November, 2024.
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Marfa Kortyukhova
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Brittney Ketwaroo
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SCHEDULE “B”
RELEVANT STATUTES
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended
Purpose

44 The purpose of this Part is to provide mechanisms for dealing with cases of cross-border
insolvencies and to promote

(a) cooperation between the courts and other competent authorities in Canada with
those of foreign jurisdictions in cases of cross-border insolvencies;

(b) greater legal certainty for trade and investment;

(c) the fair and efficient administration of cross-border insolvencies that protects the
interests of creditors and other interested persons, and those of debtor companies;

(d) the protection and the maximization of the value of debtor company’s property; and

(e) the rescue of financially troubled businesses to protect investment and preserve
employment.

[...]
Other orders

49 (1) If an order recognizing a foreign proceeding is made, the court may, on application by the
foreign representative who applied for the order, if the court is satisfied that it is necessary for
the protection of the debtor company’s property or the interests of a creditor or creditors, make
any order that it considers appropriate, including an order

(a) If the foreign proceeding is a foreign non-main proceeding, referred to in subsection
48(1);

(b) respecting the examination of witnesses, the taking of evidence or the delivery of
information concerning the debtor company’s property, business and financial affairs,
debts, liabilities and obligations; and

(c) authorizing the foreign representative to monitor the debtor company’s business and
financial affairs in Canada for the purpose of reorganization.

[...]
Terms and conditions of orders

50 An order under this Part may be made on any terms and conditions that the court considers
appropriate in the circumstances.

[..]
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Cooperation — court

52 (1) If an order recognizing a foreign proceeding is made, the court shall cooperate, to the
maximum extent possible, with the foreign representative and the foreign court involved in the
foreign proceeding.

[...]
Foreign proceeding appeal

58 A foreign representative is not prevented from making an application to the court under this
Part by reason only that proceedings by way of appeal or review have been taken in a foreign
proceeding, and the court may, on an application if such proceedings have been taken, grant

relief as if the proceedings had not been taken.

[...]

Court not prevented from applying certain rules

61 (1) Nothing in this Part prevents the court, on the application of a foreign representative or
any other interested person, from applying any legal or equitable rules governing the recognition
of foreign insolvency orders and assistance to foreign representatives that are not inconsistent
with the provisions of this Act.

Public policy exception

61 (2) Nothing in this Part prevents the court from refusing to do something that would be
contrary to public policy.
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