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OVERVIEW

The Moving Parties ask for leave to lift the stay previously ordered by this Court on April
8, 2026 and to allow them to seek judgments outside of the Lien Claims Process.

In keeping with the remedial purposes of the CCAA the stay previously ordered by the
Court is designed to preserve the debtor’s breathing room, maximize value for creditors,
centralize disputes so as to facilitate a restructuring and orderly realization.

Granting the relief sought by the two lien claimants would establish a precedent for every
other lien claimant asserting trust, holdback, oppression, director liability and related
claims. This would inevitably burden the Court to come up with a distinction between the
Moving Parties and other similarly situated creditors.

The Supreme Court of Canada (in connection with CCAA proceedings) has confirmed
and the Ontario legislature has expressed (in section 51 of the Construction Act) that
disputes be disposed of comprehensively in a single proceeding. The relief sought by the
Moving Parties would result in a splintering of related issues among many courts in many
proceedings.

Importantly, the ultimate payment of funds derived from a sale of the real property that is
the subject matter of these proceedings must honour the priorities granted to the
Administration Charge and the DIP Lenders Charge the quantums of which have not
been finalized in this proceeding.

Each dollar spent defending the proposed satellite litigation is a dollar that is unavailable
to the creditors and stakeholders. Inevitably the proposed proceeding would require the
active participation of management, former officers, directors and employees whose
efforts are presently directed toward maximizing recoveries for the stakeholders. An

unnecessary depletion of funds does not serve the stakeholders and is inconsistent with


https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html#:~:text=51%20The%20court,s.%2040.

the purposes of the CCAA.

Section 85 of the Construction Act governs the priorities in matters of insolvency where
there are claims against statutory trust funds and as such are more appropriately
determined in these CCAA proceedings along with the claims of all secured and

unsecured creditors.

THE SINGLE PROCEDURE MODEL

10.

In the leading case of Century Services Inc. v Attorney General of Canada, the Supreme
Court of Canda considered various aspects of the CCAA. Justice Deschamps commented
on the purpose and scope of insolvency law in Canada. Justice Deschamps observed that
both the CCAA and the Bankruptcy and Insolvency Act were designed to “...provide a
collective proceeding that supersedes the usual civil process available to creditors to
enforce their claims”. In the absence of a collective process each creditor would be

13

incentivized to “...strike hard and swift to seize the debtor’s assets...” before other

creditors. The most prominent feature of insolvency proceedings is the single proceeding

model.

Century Services Inc. v. Attorney General of Canada, 2010, SCC 60, para 22

Justice Deschamps observed:

“Grouping all possible actions against the debtor into a single proceeding controlled in a single
forum facilitates negotiation with creditors because it places them all on an equal footing...”.
Century Services Inc. v. Attorney General of Canada, 2010, SCC 60, para 22

Section 51 of the Construction Act mandates the single procedure model. It requires that

the Court, whether the action is being tried by a Judge or on a reference, shall try the

action, including any set-off, crossclaim, counterclaim and third party claim and all


https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html#:~:text=Priorities%20on%20insolvency,s.%C2%A085%C2%A0(3).
https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.html?resultId=e6ecddd34d094187aebfad4466a3f260&searchId=2026-06-09T10:38:30:977/4402e8043a2247b6bada3764f8f5ac75#:~:text=%5B22%5D,compromise%20is%20sought.
https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.html?resultId=e6ecddd34d094187aebfad4466a3f260&searchId=2026-06-09T10:38:30:977/4402e8043a2247b6bada3764f8f5ac75#:~:text=%5B22%5D,compromise%20is%20sought.
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html#:~:text=51%20The%20court,s.%2040.

1.

12.

questions that arise therein to be disposed of completely in the action.

Section 85 of the Construction Act makes provisions for priorities on an insolvency.
Specifically in relation to claims relating to the statutory trusts created by the
Construction Act. The determination of the priorities on insolvency are most
expeditiously determined in the least costly fashion by this Court in the presence of all
stakeholders rather than the many other Courts that will be involved by lifting the stay in
relation to various construction lien claimants.

A recent amendment to Ontario Regulation 302/18 made pursuant to the Construction
Act specifically provides in section 3(3) that a breach of trust claim may be made in a

lien claim.

LIFTING THE STAY WILL OPEN THE FLOODGATES

13.

14.

15.

Section 13 of the Construction Act of Ontario creates potential liability for directors and
officers of the corporation as well as their employees premised on a breach of trust by the
corporation. Section 13(3) of the Construction Act provides that a finding of breach of
trust results in a joint and several liability.

Importantly, section 13(4) of the Construction Act entitles a person who is found liable
for breach of trust to pursue contribution from any other person also found liable for such
breach of trust. In essence, it is inevitable that a finding of breach of trust will mushroom

into a series of crossclaims.

THE CLAIMS SOUGHT TO BE ADVANCED BY THE MOVING PARTIES MAY

BECOME MOOT

The motion to lift the stay is premature.


https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html#:~:text=Priorities%20on%20insolvency,s.%C2%A085%C2%A0(3).
https://www.canlii.org/en/on/laws/regu/o-reg-302-18/latest/o-reg-302-18.html#:~:text=(3)%20A%20party%20may%2C%20in%20an%20action%2C%20join%20a%20lien%20claim%20and%20a%20claim%20for%20breach%20of%20trust%20under%20Part%20II%20of%20the%20Act.%20O.%20Reg.%20265/25%2C%20s.%201.
https://www.canlii.org/en/on/laws/regu/o-reg-302-18/latest/o-reg-302-18.html#:~:text=(3)%20A%20party%20may%2C%20in%20an%20action%2C%20join%20a%20lien%20claim%20and%20a%20claim%20for%20breach%20of%20trust%20under%20Part%20II%20of%20the%20Act.%20O.%20Reg.%20265/25%2C%20s.%201.
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html#:~:text=Liability%20for%20breach,s.%C2%A013%C2%A0(1).
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html#:~:text=Joint%20and%20several,s.%C2%A013%C2%A0(3).
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c30/latest/rso-1990-c-c30.html#:~:text=s.%C2%A013%C2%A0(3).-,Contribution,circumstances.%C2%A0%20R.S.O.%201990%2C%20c.%C2%A0C.30%2C%20s.%C2%A013%C2%A0(4).,-PART%20II.1

16. The Monitor has not completed its work as the amount and ranking of various charges
remain to be determined.

17. A successful realization process may render much of the proposed litigation unnecessary.

THERE IS NO PREJUDICE TO THE MOVING PARTIES

18. Should the Moving Parties wish to pursue their lien claims disguised as an oppression
remedy (paragraph 26 of draft Speedy Electrical Contractors Limited Statement of
Claim) or their “Other Claims” they will suffer no prejudice because paragraph 14 of the
Second ARIO extends the limitation period for a period equal to the Stay Period.

19. The Moving Parties seek an extraordinary exemption from a stay that applies equally to
all creditors. The Moving Parties have not demonstrated any unique prejudice warranting
the relief. By contrast, the prejudice to the estate, the restructuring process and the
creditor body as a whole is immediate, substantial and obvious. The balance of

convenience overwhelmingly favours maintaining the stay in place.

SUMMARY

20. The preservation of the stay is consistent with:

e The principle articulated by the Supreme Court of Canada that the most prominent
common feature between the CCAA and the Bankruptcy and Insolvency Act is
that the creditors’ remedies are collectivized in order to prevent the “free-for-all”
that would otherwise prevail if creditors were permitted to exercise their remedies

separately;
Century Services Inc. v. Attorney General of Canada, 2010, SCC 60, para 22

e The avoidance of estate depletion;


https://www.canlii.org/en/ca/scc/doc/2010/2010scc60/2010scc60.html?resultId=e6ecddd34d094187aebfad4466a3f260&searchId=2026-06-09T10:38:30:977/4402e8043a2247b6bada3764f8f5ac75#:~:text=%5B22%5D,compromise%20is%20sought.

F.

e The prevention of inconsistent outcomes; and

e The absence of creditor prejudice.

ORDER REQUESTED

21. The motions by the Moving Parties to lift the stay should be dismissed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 2nd

DAY OF JULY, 2026.

Ronald Flom
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