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Bankruptcy of Oragin Foods Inc.

ENDORSEMENT OF JUSTICE CAVANAGH:

[1]

[2]

[3]

[4]

[5]

On March 5, 2024, Organic Garage (Canada) Ltd. (“Organic Garage”), 2412383 Ontario Inc., 2347018
Ontario Inc., 2507158 Ontario Inc., and 2581751 Ontario Inc. (collectively, the “Debtors”) each filed a
Notice of Intention to Make a Proposal pursuant to s. 50.4 of the Bankruptcy and Insolvency Act.

KPMG Inc. (the “Proposal Trustee) consented to act as proposal trustee in the NOI proceedings of each of
the Debtors. KPMG LLP, an affiliate of the Proposal Trustee, was previously retained on behalf of Oragin
Foods Inc. (“Oragin”), the parent company of Organic Garage, to provide certain advisory services to
Oragin in respect of its liquidity challenges.

The Proposal Trustee brings a motion for:

a. three orders each approving a sale transaction and authorizing the Proposal Trustee to complete
the transactions;

b. an order approving the sealing of the confidential documents appended to the Proposal Trustee’s
Third Report until completion of the transactions or further order of this Court; and

c. an order (the “Ancillary Order”) approving the reports of the Proposal Trustee and the actions and
activities of the Proposal Trustee described in each of these reports and approving the fees and
disbursements of the Proposal Trustee and its counsel.

I heard this motion on May 2, 2024. In this endorsement, I address the Proposal Trustee’s motion for the
Ancillary Order which I took under reserve. I made a separate endorsement in respect of the other parts of
this motion, which were unopposed.

Organic Garage is an independent, Ontario-based, natural and organic grocery chain which operates four
retail stores in the Greater Toronto Area. Organic Garage was formed under the laws of the Province of
Ontario, and as noted, is a wholly-owned subsidiary of Oragin. The leases for each of Organic Garage’s
stores are held by its wholly-owned subsidiaries, four of which are included in these NOI proceedings.
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Matt Lurie is the sole officer and director of the Debtors.
Oragin is not a debtor in the NOI proceedings.

The Proposal Trustee’s motion for the Ancillary Order is opposed by Tobias Ihde and by Zeifman Partners
Inc., in its capacity as trustee in bankruptcy of Oragin (the “Trustee”).

Mr. Thde is the holder of a convertible debenture issued on October 25, 2019 by Oragin in the principal
amount of $1,500,000. Leede Jones Gable Inc. is the holder of a second convertible debenture issued by
Oragin in October 2019 in the sum of $1,500,000.

Mr. Thde made an application for a bankruptcy order against Oragin in November 2023. Oragin opposed
the application by a notice of dispute dated December 1, 2023. The trial was scheduled for March 25, 2024.

Justice Steele heard a motion on March 14, 2024 for, among other things, approval of a sale process and
approval of a stalking horse purchase agreement. Mr. Thde was represented by counsel at this hearing. In
her endorsement dated March 14, 2024, Justice Steele described Mr. Ihde and Leede as the “Holders” of
unsecured convertible debentures issued by Oragin. Justice Steele addressed as a preliminary matter the
Holders’ request for an adjournment of the motion before her to March 25-26, 2024, when the contested
bankruptcy application in respect of Oragin was scheduled to be heard. Mr. IThde was represented by counsel
at this hearing and he filed an affidavit in support of his request for an adjournment.

Justice Steele heard submissions from the parties on the contested adjournment request and determined that
the adjournment request would be denied for the following reasons:

a. The bankruptcy application in respect of Oragin is a separate proceeding;
b. The Debenture Holders are creditors of Oragin, not the Debtors;

c. The Debtors, certain stakeholders of the Debtors, and the Proposal Trustee are of the view that it
is important to get the sale process started as this provides the best opportunity for the company to
find a going concern purchaser and any delay is at the expense of the estate.

Justice Steele included in her endorsement a statement of the agreement that the Holders’ counsel could
cross-examine Mr. Lurie on his affidavit by March 20, 2024. This cross-examination was conducted on
March 19, 2024.

In an endorsement released on March 25, 2024 in the application for a bankruptcy order against Oragin,
Wilton-Siegel J. noted that Oragin does not defend the application. The Debtors sought a stay of the
application or a bankruptcy order on terms preventing any action by the Trustee that would nullify the sales
process approved by Steele J. Justice Wilton-Siegel declined to impose terms and a bankruptcy order issued.
The Trustee was named as trustee of the bankrupt’s estate.

Mr. Thde and the Trustee oppose approval of the Proposal Trustee’s reports, its actions and activities
described in these reports, and the fees and disbursements of the Proposal Trustee and its counsel. Mr. Thde
filed an affidavit sworn May 1, 2024 upon which he and the Trustee rely.
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Mr. Ihde deposes that statements made by the Proposal Trustee in its First Report were either incorrect or
so materially incomplete as to be misleading, and created a substantially inaccurate picture of the debtors’
financial condition. Mr. Thde deposes that the effect of the omissions in the reports to the Court of the
Proposal Trustee has been to ensure that the largest creditor and sole shareholder of the debtor companies,
Oragin, had no input into the sale of the Debtors’ operating assets.

Mr. Thde identifies in his affidavit the following statements made by the Proposal Trustee in its First Report
(that was placed before Steele J. on the motion for approval of the sale process) which, he says, were either
incorrect or so materially incomplete as to be misleading:

a. that the debtor companies “collectively have unsecured obligations totaling approximately $2.7
million as at the Filing Date”;

b. that Oragin was not among the creditors of those debtor companies (listed at Appendix B);

c. that Oragin’s “primary assets include its equity interest in its subsidiaries, including Organic
Garage”; and

d. that “the Debtors are not borrowers or guarantors of the Convertible Debentures. Accordingly, the
Holders [Leede and Mr. Thde] are not included in the Debtors’ creditor listings™.

Mr. Thde and the Trustee submit that these statements presented a materially inaccurate view of the Debtors
financial situations on the motion for approval of the sale process. This is so, they say, because the actual
amount of unsecured obligations of the Debtors was approximately $13.8 million, not $2.7 million, and that
Oragin held approximately $11.1 million of that unsecured debt, which is an asset of Oragin. Mr. Thde
deposes that, in his view, a trustee exercising reasonable diligence would have known at the time the First
Report was drafted that each of these statements was either incorrect or so materially incomplete as to be
misleading. Mr. Thde deposes that the inaccurate picture was used to obtain Court-approval of a process for
the sale of many of the Debtors’ assets without consultation with Oragin of which he and Leede are the
largest creditors.

Mr. Thde relies on Royal Bank of Canada v. Soundair Corp., 1991 CanLII 2727 (ON CA). In Soundair, the
Court of Appeal summarized the duties that a court must perform when deciding whether a receiver who
has sold a property acted properly. One of these duties is that the court should consider the interests of all
parties. Mr. Thde submits that his interests should have been considered on the motion for approval of the
sale process heard on March 14, 2024 by Steele J. and, he submits, they were not sufficiently considered.

Mr. Thde and the Trustee cite s. 65.1(4) of the BIA which sets out a list of non-exhaustive factors to be
considered when a court is asked to authorize a sale of assets out of the ordinary course of business of an
insolvent person. One of these is the extent to which the creditors were consulted. They submit that because
of incorrect statements made by the Proposal Trustee, his interests were not sufficiently considered on the
motion for approval of a sale process.

Mr. Thde also relies on Target Canada Co. (Re), 2016 ONSC 7574. In Target, Morawetz R.S.J. (as he then
was) explained that there are good policy and practical reasons for the court to approve a Monitor’s (in a
CCAA proceeding) reports and activities. Justice Morawetz, at para. 23, noted that, among other things,
Court approval enables the Court to satisfy itself that the Monitor’s activities have been conducted in
prudent and diligent manners. Mr. Thde submits that the Proposal Trustee has not conducted itself in a
prudent and diligent manner and, as a result, he, the largest creditor of the debtor companies, was not
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consulted in advance of the motion for approval of the sale process and he was not able participate in the
sale process.

Mr. Thde and the Trustee submit that the Proposal Trustee failed to act with reasonable diligence by failing
to discover that Mr. Lurie’s statements about the creditors of Organic Garage (which did not include Oragin,
the largest creditor of Organic Garage) were incorrect. They submit that the Proposal Trustee was not
entitled to simply rely on information provided by Mr. Lurie. They submit that had the Proposal Trustee
discovered this fact and disclosed it in its First Report, this would have presented a more accurate and
complete evidentiary record of the financial situation of the Debtors than was presented to Justice Steele.

The substance of the position advanced by Mr. Thde and the Trustee is that because the Proposal Trustee’s
First Report did not disclose in its First Report presented to Steele J. that substantial indebtedness was owed
by Organic Garage to Oragin, and that Mr. Ihde (and Leede) were creditors of Oragin under the debentures,
Justice Steele was deprived of a full picture of the financial situation of the Debtors when she approved the
sale process. But, at the motion heard by Steele J., Mr. Ihde was represented by counsel and he filed an
affidavit sworn March 13, 2024. In this affidavit, Mr. Thde explains that he and Leede hold debentures
issued by Oragin that are in default and he states his belief that the proposal proceedings are intended by
Oragin and its subsidiaries to prevent him and Leede from recovering on the debentures. Mr. Thde requested
an adjournment of the motion to allow him to cross-examine Mr. Lurie to seek to gather additional
information about the relationships among Oragin, Organic Garden, and its subsidiaries. Justice Steele
denied the requested adjournment.

The Proposal Trustee disagrees that it failed to exercise proper diligence. In the First Report of the Proposal
Trustee, it states, under the heading “Terms of Reference”, that the Proposal Trustee has relied on
information and documents provided by the Debtors and their advisors, including unaudited financial
information, the Debtors’ books and records, and discussions with the Debtors’ representatives and their
legal counsel. The First Report states that the Proposal Trustee has reviewed the information for
reasonableness, internal consistency, and use in the context in which it was provided. The Proposal Trustee
reports that it has not audited or otherwise attempted to verify the accuracy or completeness of the
information in a manner that would comply with Generally Accepted Auditing Standards and, as such, the
Proposal Trustee expresses no opinion or other form of assurance contemplated under these standards in
respect of the information.

In the Second Report, the Proposal Trustee reports that the Debtors’ internal balance sheet as at January 31,
2024 showed current and long term loans totaling approximately $6.7 million owing to “Organic Garage
Ltd.”, the predecessor name of both Organic Garage and Oragin. The Proposal Trustee reports that Mr.
Lurie was not aware of what these entries relate to, as the accounting records were maintained by the former
CFO of Oragin who resigned in November 2022. The Proposal Trustee reports that, as such, the
intercompany accounts were not included on the Debtors’ creditors listing filed with the NOI.

The Proposal Trustee reports that Mr. Thde executed a Non-Disclosure agreement and participated in the
sale process and that the Proposal Trustee has been in communication with the Trustee regarding these
proceedings including the sale process.

The narrow issue before Justice Steele was whether the NOI proceedings should be allowed to continue
with approval of a sale process to effect a going concern sale of the business of the Debtors with a view to
maximizing value for the benefit of its stakeholders. The sale process approval motion was brought on an
urgent basis because of the financial circumstances of the Debtors. Justice Steele, after hearing from counsel
for Mr. Thde, recognized the need to act quickly and declined to grant the requested adjournment. Justice
Steele approved the requested sale process.
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Given this narrow issue, knowledge by the Proposal Trustee that Mr. Ihde was a substantial creditor of
Oragin, a creditor of Organic Garage, and that indebtedness owed by the Debtors to their creditors exceeded
the amount stated in the First Report, if this had been obtained by the Proposal Trustee, would not have
changed the fundamental conclusion that the Debtors were in dire financial circumstances and urgently
needed to proceed with a sale process. On the motion before Steele J., Oragin was effectively represented
by Mr. Lurie, who was its directing mind. The interests of Mr. Ihde were represented at this hearing. The
fact that a bankruptcy application by Mr. Ihde against Oragin was pending was known to Justice Steele.

I do not accept that the record before me justifies a finding that the Proposal Trustee failed to act with
reasonable diligence in relation to the subject matter of the NOI proceedings including the motion for
approval of the sale process. I do not accept that Mr. Thde’s evidence of his own view of what a trustee
exercising reasonable diligence should have known is relevant or should carry any weight. The First Report
discloses the sources of the information upon which the Proposal Trustee relied. Mr. Lurie’s evidence is
that he did not know the existence of indebtedness owed by the Debtors to Oragin. In the circumstances, I
do not fault the Proposal Trustee for relying on the information provided by Mr. Lurie and proceeding
expeditiously with the motion before Steele J. without delaying the process to undertake additional, time
consuming, investigations into possible additional unsecured intercompany debt.

I am satisfied that the Proposal Trustee has reported to the Court and the stakeholders its activities since the
beginning of these proceedings in the First Report, the Second Report, and the Third Report. I am satisfied
that the activities of the Proposal Trustee were necessary and undertaken in good faith in accordance with
the sale process order and with a view to the best interests of the Debtors’ stakeholders generally. Court
approval of the Proposal Trustee’s reports and activities serves the purposes identified in Target, at para.
23.

The Proposal Trustee also moves for an order approving its fees and disbursements and those of its counsel.

The total fees and disbursements of the Proposal Trustee during the period from February 18, 2024 to April
19, 2024 amount to $150,837.50 together with disbursements in the amount of $19,375.62 (excluding sales
taxes). The total fees and disbursements of counsel for the Proposal Trustee during the period from February
15, 2024 to April 19, 2024 amount to $94,874.50, together with disbursements in the amount of $17.50
(excluding sales taxes).

In support of this motion, the Proposal Trustee and its counsel provided affidavit evidence of the time
expended and disbursements incurred. The activities of the Proposal Trustee include responding to
questions and information requests from the Trustee in regard to, among other things, details on KPMG’s
historical involvement with Oragin or any of its subsidiaries. The Proposal Trustee confirms that it has
reviewed its counsel’s accounts and that the services reflected therein were duly authorized and rendered
and that, in the Proposal Trustee’s opinion, the charges are reasonable. The Proposal Trustee reports that its
fees and disbursements and those of its counsel, including the remaining fees and disbursements described
in the Third Report, have been reviewed by the Debtors and that the Debtors have been advised that they
do not oppose these fees and disbursements.

Mr. Ihde and the Trustee oppose the Proposal Trustee’s motion for approval of its fees and disbursements
and those of its counsel. They submit that the amount of fees and disbursements claimed exceeds an amount
that is reasonable. They submit that the approved fees and disbursements be reduced to an amount that is
reasonable.

In particular, Mr. Thde and the Trustee point to the Proposal Trustee’s Second Report where it states that
professional fees were higher than expected by approximately $183,000 primarily due to the un-forecast



[36]

[37]

[38]

[39]

[40]

[41]

[42]

[43]

opposition to the SSP Order, the subsequent cross-examination of Mr. Lurie, and responding to substantial
information and document requests from the Trustee and counsel to Mr. Ihde none of which were considered
in the preparation of the filing cash flow.,

I have reviewed the fee affidavit of Pritesh Patel, a Senior Vice-President of KPMG Inc., sworn April 23,
2024. The fee affidavit includes a summary of the individual staff involved in the administration of the NOI
proceedings and the hours and applicable rates claimed. The average hourly rate billed by the Proposal
Trustee during the relevant period of time is $570.49. The Proposal Trustee requests approval of its accounts
for this period of time, in the total amount of $170,213.12 (excluding HST) for services rendered and
recorded during this period.

I have also reviewed the fee affidavit of Kyle Plunkett, a partner with the firm representing the Proposal
Trustee. Mr. Plunkett appends as exhibits to his affidavit copies of the statements of account which have
been redacted for privilege where appropriate. The average hourly rate of the firm is $681.57. Mr. Plunkett
appends a chart detailing the lawyers, law clerks and articling students who worked on this matter.

Mr. Patel deposes that he believes that the fees and disbursements incurred by the Proposal Trustee and its
counsel are fair and reasonable in the circumstances.

The time entries of the Proposal Trustee show the time spent on given days and a description of the services
provided. Similarly, the accounts of counsel for the Proposal Trustee show the time claimed and the services
provided.

Other than a high level objection to the amount of fees claimed, Mr. Thde and the Trustee did not direct me
to any time entries that they say show that unnecessary services were rendered, or that an unreasonable
amount of time was spent for the services described. From my review of the time entries, I do not see entries
showing unnecessary services or unreasonable expenditures of time. The amounts claimed for fees are not
disproportionate to the complexity of these proceedings, having regard to the results achieved.

I approve the fees and disbursement of the Proposal Trustee and its counsel, as set out in the Third Report
and the Fee Affidavits.

Mr. Thde and the Trustee ask that if [ make the Ancillary Order as requested, I include in my endorsement
that the Ancillary Order is without prejudice to any of the rights of Mr. Thde or the Trustee as against the
Monitor or any third parties. I do not know precisely what rights Mr. Thde or the Trustee seek to preserve
through language in an endorsement. In my view, the legal effect of the Ancillary Order should not be
qualified through language in an endorsement, and I decline to do so.

Order to issue in form of Order signed by me today.

Released: May 17, 2024 ‘ Mr. Justice
Cavanagh
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