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OVERVIEW C25

1. This is an appeal pursuant to subsection 105 (1) of the Bankruptcy and
Insolvency Act. The trustee of a bankrupt creditor appeals from a decision made by
the Official Receiver acting as the chair of the first meeting of creditors. The bankrupt
creditor is Oragin Foods Inc. (“Oragin”). Oragin itself is a bankrupt, and Zeifman
Partners Inc. is the trustee in bankruptcy (the “Oragin Trustee”). The Official
Receiver decided that the Oragin Trustee could not vote at the first meeting
because, in her view, Oragin and Organic Garage (Canada) Ltd., the bankrupt in

this proceeding (“Organic”), were related parties (the “Decision”).

2. The Official Receiver subsequently determined that her Decision was in error
as she had relied on the version of the Bankruptcy and Insolvency Act prior to the
2009 amendments. The 2009 amendments allow a creditor to vote at the first
meeting where the chair objects to the claim on the basis that the creditor and the

bankrupt are related parties.

3. On realizing her error, the Official Receiver reconvened the first meeting to
allow the Oragin Trustee to vote. The Oragin Trustee attended the reconvened first
meeting with legal counsel and cast its vote. The Official Receiver accepted that
vote and included it in the voting results as set out in the Minutes of the Reconvened
First Meeting of Creditors. The Official Receiver later learned that the Oragin

Trustee still wished to proceed with its appeal.

4. The appeal should be dismissed. The Court will not nullify further steps taken
after an appeal from the chair where those steps are corrective and provide the very
relief sought in the appeal. The appeal became moot when the Oragin Trustee
attended the reconvened first meeting and cast its vote. By voting at the reconvened
meeting, the Oragin Trustee is estopped from continuing with this appeal. The
Oragin Trustee could have refused to vote pending the outcome of this appeal but
chose not to do so. The Court will not allow a creditor to use an appeal from the
chair to raise issues that were not decided at the first meeting and are not live issues
in dispute.
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5. The Court should award costs against the Oragin Trustee. There is no
evidence the Official Receiver’s decision at the first meeting was made in bad faith
or directed towards an improper purpose. The Official Receiver acknowledged that
she relied on an older version of the BIA. The Official Receiver then took corrective
action to remedy the error so that the Oragin Trustee could vote, which it did. In
contrast, the Oragin Trustee’s persistence with this appeal following its vote cast at

the reconvened meeting borders on an abuse of the process of this Court.

FACTS

6. Organic operated as a retailer selling products that were organic and
environmentally friendly. Organic was adjudged bankrupt by Order of this Court
dated March 25, 2024. KPMG inc. is the trustee in bankruptcy (the “Trustee”).
According to the statement of affairs, Organic owes a total of $165,805.97 in
secured debt, and $9,394,742.01 in unsecured debt.

7. Oragin is a bankrupt company. The Oragin Trustee filed a proof of claim that
was subsequently disallowed by the Trustee. According to the statement of affairs,
Oragin has the largest unsecured debt of all the unsecured creditors, in the amount
of $6,760,280.89.

8. The Official Receiver convened the first meeting of creditors on June 6, 2024
and acted as the chair. The Oragin Trustee attended the first meeting and filed a

proof of claim with respect to an unsecured debt owing by Organic to Oragin.

9. The Official Receiver decided at the first meeting that the Oragin Trustee
could not vote at the first meeting because, in her view, Oragin and Organic were
related parties (the “Decision”). The Official Receiver explained at the first meeting
that her Decision was limited to the issue of voting and did not deal with the merits

of the claim filed by the Oragin Trustee, as that issue was for the Trustee to decide
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in either allowing or disallowing the claim. The Official Receiver confirmed her

Decision in the Minutes of the First Meeting of Creditors.

10.  Following the first meeting, the Oragin Trustee filed a notice of appeal with
respect to the Decision.! The Oragin Trustee seeks an order setting aside the
Decision (paragraph 1 of the relief sought, and paragraph 27 of the grounds of the
notice of appeal), and an order admitting the Oragin Trustee’s proof of claim for

voting (paragraph 2 of the relief sought).

11.  The notice of appeal also seeks a declaration that the Oragin Trustee “may
vote at any meeting of creditors” of Organic. This issue was not part of the Decision

and was not decided by the Official Receiver at the first meeting.

12.  The notice of appeal also seeks costs of the appeal.

13.  The Official Receiver consulted with the Office of the Superintendent of
Bankruptcy and determined that her Decision was in error as she had relied on the
provisions of the Bankruptcy and Insolvency Act dealing with related parties that
were in force prior to the 2009 amendments. Prior to those amendments, a related
party could not vote at a first meeting of creditors. The 2009 amendments changed

that position so that a related party could vote.?

14.  The Official Receiver then took steps to correct her Decision by reconvening
the first meeting for July 10, 2024. The Official Receiver continued to act as the chair

at the reconvened first meeting. The Oragin Trustee attended the reconvened first

" Notice of Appeal of the Oragin Trustee dated June 14, 2024

2 The change to subsection 109(6) in 2009 was a two-step process. The first step was a
2005 amendment that never came into force (described here Bill C-55: clause by clause
analysis (cl00908) at Bill Clause No. 80). Subsequently there was a 2007 “amendment
to the amendment” that came into force in 2009 (described here Bill C-12: Clause by
Clause Analysis—Clauses 41-50 ). The clause by clause analyses for the two Bills
describe the rationale for the change to the subsection.
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meeting. The Official Receiver explained her error and allowed the Oragin Trustee

to vote.

15.  The Oragin Trustee cast its vote at the reconvened first meeting. The Official
Receiver accepted that vote and included it in the Minutes of the Reconvened First
Meeting of Creditors.

16.  The Official Receiver later learned that the Oragin Trustee still wished to
proceed with this appeal notwithstanding that it had been allowed to vote at the
reconvened first meeting and did so.

LAW AND ARGUMENT

Nullification does not apply to corrective action

17.  The Oragin Trustee argues that where an appeal is taken from a decision of
the chair made at the first meeting of creditors, no further steps may be taken in the
insolvency proceeding pending the outcome of the appeal. If further steps are taken,

the Oragin Trustee argues that those steps are a nullity.

18.  Nullification is a remedy available to the Court that may be a useful where
further steps are taken in an insolvency proceeding that are directly related to the
decision of the chair under appeal while the decision remains outstanding and in

dispute.

19. However, where the further steps are specifically taken to correct and
reverse the chair's decision under appeal, such that the relief sought by the
creditor in the appeal is fully addressed in the manner sought by the creditor, it

would be unjust and impractical to nullify the further steps.
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20. By reconvening the first meeting and allowing the Oragin Trustee to vote,
the Official Trustee took specific action that fully addressed and reversed her
Decision, such that the relief sought by the Oragin Trustee in this appeal was in
fact provided by the Official Receiver. In these circumstances, it would serve no
practical purpose for the Court to nullify the reconvened first meeting or the steps

taken at that meeting to reverse the Decision.

21.  In bankruptcy and insolvency proceedings, the Superior Court exercises
an equitable as well as a legal jurisdiction. Canadian Courts have held that the
BIA is a businessperson’s law and that practicality is always the order of the day.?

The administration of estates and proposals is to practical, not legalistic.

Mootness

22.  The Supreme Court in Borowsk® held that the doctrine of mootness is part
of a general policy that a court may decline to decide a case which raises merely a
hypothetical or abstract question. A case is moot when a decision will not have the
effect of resolving some controversy affecting or potentially affecting the rights of

the parties. Such a live controversy must be present not only when the proceeding

3 A. & F. Baillargeon Express Inc., Re, [1993] Q.J. No. 884, 27 C.B.R. (3d) 36, at
paragraph 23, per Mr. Justice Greenberg:

23. There is also the consideration that in Bankruptcy matters the Court
exercises an equitable as well as a legal jurisdiction, and that practicality is
always the order of the day. It is frequently said in the jurisprudence that the
Act is a "businessman's law" and that practical business considerations
should not be disregarded, as they sometimes are in other domains where
a strict interpretation of the law must be followed and observed.

4 Rassell, Re, 1999 ABCA 232, 12 C.B.R. (4th) 316, 177 D.L.R (4th) 396, at paragraph
12, per Mr. Justice Coté (Madam Justice Russell and Madam Justice Hunt concurring):

12. First, the Bankruptcy and Insolvency Act puts day-to-day
administration into the hands of business people (trustees in bankruptcy
and often inspectors). Of course the court has overriding control, and the
Superintendent has some oversight, and now a power to issue directives.
The point is that the administration is to be practical, not legalistic.

® Borowski v. Canada (A.G.), [1989] 1 S.C.R. 342
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is commenced but also when the court is called upon to reach a decision. The
general policy is enforced in moot cases unless the court exercises its discretion to

depart from it.

23. The Supreme Court in Borowski went on to note that the approach with
respect to mootness involves a two-step analysis. It is first necessary to determine
whether the requisite tangible and concrete dispute has disappeared rendering the
issues academic. If so, it is then necessary to decide if the court should exercise its
discretion to hear the case. Courts may be guided in the exercise of their discretion
by considering the underlying rationale of the mootness doctrine, of which there are
three components. The first rationale is that a court's competence to resolve legal
disputes is rooted in the adversary system. A full adversarial context, in which both
parties have a full stake in the outcome, is fundamental to our legal system. The
second rationale is based on the concern for judicial economy which requires that a
court examine the circumstances of a case to determine if it is worthwhile to allocate
scarce judicial resources to resolve the moot issue. The third rationale is the need
for courts to be sensitive to the effectiveness or efficacy of judicial intervention and
demonstrate a measure of awareness of the role of the judiciary in our constitutional

framework.

24.  The issue of whether the Oragin Trustee should be allowed to vote at the first
meeting is clearly moot. The Official Receiver reconvened the first meeting where
she corrected her decision and allowed the Oragin Trustee to vote. The Oragin
Trustee attended the reconvened meeting and cast its vote. As such, both sides
have conducted themselves such that the issue is resolved. A decision by the Court
allowing the Oragin Trustee to vote at the first meeting will not have the effect of

resolving a live controversy affecting or potentially affecting the rights of the parties.

25.  An appeal of a decision of the chair at the first meeting of creditors is an
appeal on the record, not a judicial review. The court must determine the issue

based on the current state of affairs rather than a snapshot of the moment of the
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chair’s decision. As such, the Court should consider the corrective action taken by
the Official Receiver to correct her Decision following the first meeting. This principle
applies with greater force in insolvency proceedings where the Bankruptcy Court

functions as a court of equity.

Estoppel by conduct

26.  Estoppel by conduct is an aspect of the equitable doctrine of estoppel. The
Ontario Divisional Court has held that the doctrine of estoppel applies where a party
by its words or conduct makes an assurance to another party that is intended to
affect their legal relationship and be acted upon by the other party. Where the other
party acts upon the assurance, the court will not allow the first party to revert to the
previous state of the legal relationship.® The Supreme Court has held that
detrimental reliance is a requirement for any form of estoppel because the goal is to

address conduct that is unconscionable, unjust, or unfair.”

27. The Oragin Trustee attended the reconvened first meeting of creditors and
cast its vote. The Oragin Trustee could have refused to vote on the basis that the
reconvened meeting was a nullity, but it chose not to do so. The Official Receiver
accepted the vote of Oragin Trustee, only to learn later that the Oragin Trustee
wished to continue with this appeal. As such, the Official Receiver relied on the
Oragin Trustee’s vote to the detriment of the Official Receiver. In these
circumstances, the Oragin Trustee is estopped from continuing with this appeal as

it would be unjust to allow the Oragin Trustee to do so.

Scope of appeal

6 Canadian National Railway Co. v. Beatty (1981), 34 O.R. (2d) 385 at 389, 1981 CanLlII
2953 (Div. Ct.)

" Trial Lawyers Association of British Columbia v. Royal & Sun Alliance Insurance
Company of Canada, 2021 SCC 47
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28.  The Oragin Trustee has raised an additional issue in this appeal, which was
not decided by the Official Receiver at the first meeting, namely, whether the Oragin

Trustee can vote at all future meetings of creditors.

29.  Where a creditor appeals from a decision of the chair made at the first
meeting of creditors, the scope of review is limited to the actual decision made by
the chair. Subsection 105 (1) of the BIA provides that the appeal is with respect to
“any such decision” made by the chair in connection with “any questions or disputes
arising at the meeting”. Subsection 105 (1) does not allow a creditor to add any
related or other issues to the appeal where those issues were not decided by the

chair.

30. Inasking for an order that the Oragin Trustee can vote at all future meetings
of creditors, the appellant may be under the impression that this issue was dealt
with or should have been dealt with by the Official Receiver at the first meeting of
creditors. However, the Official Receiver did not vet the proof of claim filed by the
Oragin Trustee at the first meeting of creditors, and was correct not to do so. It is
not the function of an official receiver to vet the claims of creditors where the official
receiver acts as the chair at a first meeting of creditors. The BIA ascribes that
function to the trustee. The Trustee subsequently performed that function, by

reviewing and disallowing the claim of the Oragin Trustee.

Costs

31.  The Court will not award costs against an official receiver or the Office of the
Superintendent of Bankruptcy unless there is evidence they acted in bad faith or
their actions were directed toward an improper purpose.? There is no such evidence

in this case.

8 See McDermott (Re), 2024 ABKB 290 where the Court declined to order costs against
the OSB.
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RELIEF SOUGHT

32. The Attorney General asks that the Onagin Trustee’s appeal be dismissed.

33. The Attorney General also asks for costs in accordance with the Costs

Outline attached hereto.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
THIS 15TH DAY OF NOVEMBER, 2024

DEPARTMENT OF JUSTICE CANADA
Ontario Regional Office, Toronto

Eric Peterson, Crown Counsel
Law Society of Ontario #34833B

Lawyers for the Attorney General of Canada,
Solicitor of Record for the Office of the Superintendent of Bankruptcy
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APPENDIX A: STATUTES AND REGULATIONS

Bankruptcy and Insolvency Act, R.S., 1985, c. B-3, subsection 105 (1):

105 (1) The official receiver or his nominee shall be the chair at the first
meeting of creditors and shall decide any questions or disputes arising at
the meeting and from any such decision any creditor may appeal to the
court.
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