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NATURE OF THE MOTION

1. KPMG Inc. (“KPMG”), in its capacity as the trustee in bankruptcy (in such capacity, the
“Trustee”) of Organic Garage (Canada) Ltd. (“Organic Garage”), files this factum in opposition
to the appeal filed by Zeifman Partners Inc. (“ZPI”), in its capacity as trustee in bankruptcy (in
such capacity, the “Oragin Trustee”) of Oragin Foods Inc. (“Oragin”) of its disallowance of the
Oragin Claim (defined below), and in support of its cross-appeal affirming the votes taken at the

Reconvened FMOC (defined below).

2. Oragin is Organic Garage’s parent company. The Oragin Trustee filed the Oragin Claim,
relating to three categories of alleged intercompany loans made by Oragin to its subsidiary,
Organic Garage. The Oragin Claim is based on entries in Oragin’s and Organic Garage’s internal
financial records, without additional supporting documentation. Having considered all of the
evidence, including Organic Garage’s books and records, additional supporting documentation
requested by the Trustee and provided by the Oragin Trustee, discussions with Organic Garage’s
controlling mind, Matthew Lurie, and transcripts from examinations of both Lurie and Oragin’s
former chief financial officer, Nelson Lamb, the Trustee determined that it was not satisfied that
the amounts claimed constituted loans. Rather, to the extent the advances could be substantiated
at all, they bore the characteristics of equity. Accordingly, the Trustee disallowed the Oragin

Claim.

3. The Trustee’s cross-appeal arises from a procedural issue that arose at the first meeting of
creditors held June 6, 2024 (“FMOC”). The meeting was chaired by a representative from the
Office of the Superintendent in Bankruptcy (“OSB”), and was ultimately adjourned without any
business having been conducted. The Oragin Trustee filed an appeal of decisions made by the

OSB’s representative at the FMOC.
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4. Subsequently, the OSB reconvened the FMOC on July 10, 2024 (the “Reconvened
FMOC”) and cured the defects complained of by the Oragin Trustee in its appeal. However, the
Oragin Trustee now asserts that the Reconvened FMOC is a nullity, having been convened in the

face of its appeal.

5. The Trustee asks that this court decline to give effect to the Oragin Trustee’s complaints
regarding the Reconvened FMOC. No party has suffered any prejudice as a result of the
Reconvened FMOC. All of the substantive issues that the Oragin Trustee may raise — namely, the
validity of the Oragin Claim and its potential status as a related, non-arm’s-length creditor — have
been fully briefed and are now before this Court. The appropriate outcome is for this Court to
determine these substantive issues, and affirm the votes taken at the Reconvened Meeting having

regard for its decisions on those substantive issues.

6. The Trustee therefore asks that the Disallowance be upheld, and that the votes taken at the

Reconvened FMOC be affirmed as set out in paragraph 79 below.

7. In the alternative, if the Disallowance is not upheld or is upheld in part, the Trustee asks
that this Court affirm that the Oragin Trustee is a creditor who did not deal with Organic Garage

at arm’s length, within the meaning of subsection 109(6) of the Bankruptcy and Insolvency Act.

SUMMARY OF FACTS
Background

8. On March 5, 2024 (the “Filing Date”), Organic Garage, along with each of its subsidiaries,
2412383 Ontario Inc., 2347018 Ontario Inc., 2507158 Ontario Inc. and 2581751 Ontario Inc.

(collectively, the “Debtors”), filed a Notice of Intention to Make a Proposal (the “NOI”’) pursuant
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to subsection 50.4(1) of the BIA. KPMG was appointed as proposal trustee (in such capacity, the

“Proposal Trustee”) in each of the NOI proceedings. !

0. Organic Garage is a wholly-owned subsidiary of Oragin, a reporting issuer listed on the
NEX (a subsidiary of the TSX-V), the OTC QX, and the Frankfurt stock exchange. Oragin is
subject to a cease trade order and is currently suspended from trading on all three exchanges. In
addition to Organic Garage, Oragin is the parent company to the Future of Cheese Company Corp.,

2664669 Ontario Inc. and 1047023 B.C. Ltd.?

10. On application by a creditor of Oragin, the Ontario Superior Court of Justice (Commercial
List) issued a Bankruptcy Order against Oragin on March 25, 2024. ZPI was appointed trustee of

the estate of Oragin.’

11. On March 14, 2024, the Debtors brought a motion to approve a sale process to be carried
out by the Proposal Trustee, which contemplated a stalking horse bidder (the “Sale Process™).
Tobias Ihde (“Ihde”), in his capacity as a creditor of Organic Garage’s parent company, Oragin,
opposed the motion, seeking an adjournment of the hearing or an immediate bankruptcy of the

Debtors. The Honourable Justice Steele rejected Ihde’s requests and approved the Sale Process.*

12. The Sale Process ultimately resulted in three separate transactions involving the Debtors.
On May 2, 2024, the Proposal Trustee obtained approval and vesting orders for each of the

transactions, which closed shortly thereafter.’

! First Report of KPMG Inc., in its capacity as Trustee in Bankruptcy dated November 1, 2024 at para 1 [First
Report].

2 First Report at para 2.

3 First Report at para 3.

4 First Report at para 4.

5 First Report at para 5.
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13. Organic Garage failed to file a proposal on or before May 17, 2024, and as a result, the
Company was deemed to have made an assignment in bankruptcy on May 18, 2024. KPMG was
appointed as the Trustee by the Official Receiver, subject to affirmation by the creditors of the

Trustee’s appointment or substitution of another trustee by the creditors.®

14. Each of the other Debtors also failed to file a proposal, and as a result were also deemed to
have made an assignment in bankruptcy on May 18, 2024. KPMG was also appointed as trustee

of these estates by the Official Receiver.’

B. Overview of the Oragin Claim

15. On May 30, 2024, ZPI, on behalf of Oragin, filed a proof of claim with the Trustee in the

amount of $6,760,280.89 (the “Oragin Claim”).8

16. As stated in the ZPI Motion Record, the Oragin Claim is comprised of three components:

(a) a current liability of $2,917,423.11, respecting a “Loan” from Oragin (under its

previous name, Organic Garage Ltd.) (the “Current Liability Component”);

(b) a long-term liability of $3,342,857.78 respecting a “Loan” from Oragin (under its

previous name) (the “Long Term Liability Component”); and

(©) a long-term liability of $500,000 respecting a “Note Payable” due to Oragin (under

its previous name) (the “Note Payable Component™).’

¢ First Report at para 6.

7 First Report at para 7.

8 First Report at para 13; Exhibit K to Rutman Affidavit.
% First Report at para 14.
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17. On October 1, 2024, the Trustee issued a notice of disallowance of the Oragin Claim (the

“Disallowance”).'°

C. Creditors’ Meetings

18. The FMOC was held on June 6, 2024. The FMOC was chaired by Emily Beckerman,

Official Receiver, the Office of the Superintendent of Bankruptcy (the “OR”).!!

19. During the FMOC:

(a)

(b)

(©)

the OR objected to the Oragin Claim;

during the voting period, the OR advised that she was of the opinion that there is a

non-arms’ length relationship between Oragin and Organic Garage; and

the OR requested an adjournment of the FMOC to permit the creditor to request a
court review of the OR’s decision that Oragin could not vote because they were a
related party and therefore subject to restrictions under s. 109(6) of the BIA and

Directive 22R2. The creditors voted in favour of the adjournment. 2

20. On June 14, 2024, the Oragin Trustee served a notice of appeal (the “First Oragin

Appeal”) relating to decisions made by the OR at the FMOC.!3

21. On July 10, 2024, the Trustee reconvened the First Meeting of Creditors. The Reconvened

FMOC was chaired by the OR.!*

10 First Report at para 55.
' First Report at para 47.
12 First Report at para 48.
13 First Report at para 49.
14 First Report at para 50.
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22. During the Reconvened FMOC:

(a) the Oragin Trustee stated its objection to proceeding with the Reconvened FMOC

in the face of the pending Oragin Appeal;

(b) the OR noted the Oragin Trustee’s objection and proceeded with the Reconvened

FMOC;

(©) the OR confirmed that the Oragin Claim was objected to for voting purposes, and
advised that for that reason she would conduct two votes on each agenda item: one

without the Oragin Claim, and one with the Oragin Claim. !>

23. The OR conducted votes on the following three issues:

(a) a motion to affirm KPMG as the Trustee;

(b) motions to appoint Paul Gill, Thomas Lam, Rod Rowe, and Allan Rutman as

inspectors; and

(©) a motion to appoint Aird & Berlis LLP as the estate solicitor.'®

24. The voting with respect to the following motions reached the same outcome on both the

first (excluding the Oragin Claim) and second (including the Oragin Claim) votes:

(a) KPMG was affirmed as the Trustee of Organic Garage;

(b) Paul Gill, Thomas Lam and Rod Rowe were appointed as inspectors; and

15 First Report at para 51.
16 First Report at para 52.
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(c)  Aird & Berlis LLP was appointed as the estate solicitor.!’

25. The only difference in the outcome of the voting as between the first and second votes was
whether Allan Rutman should be appointed as an inspector. The Oragin Trustee was the fulcrum
vote on that issue. As Oragin did not deal at arm’s length with Organic Garage, its vote should be

excluded pursuant to section 109(6) of the BIA.!®

26. The Trustee has filed a Notice of Cross-Appeal dated October 2, 2024, asking that this

Court affirm the outcome of the Reconvened FMOC. "

27. The Oragin Trustee filed another Notice of Appeal dated October 4, 2024, seeking: (a) an
order setting aside the Disallowance; (b) an order admitting the Oragin Claim; and (c¢) costs on a

partial indemnity basis (the “Second Oragin Appeal”).

Issues and Law

28. This hearing addresses three appeals:

(a) the First Oragin Appeal of the OR’s decisions made at the FMOC;

(b) the Second Oragin Appeal, addressing the Oragin Trustee’s appeal of the

Disallowance; and

(c) the Cross-Appeal, seeking affirmation of the votes held at the Reconvened FMOC.

29. This factum will address the following issues:

17 First Report at para 53.
18 First Report at para 54.
1 First Report at para 54.
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(a) the Disallowance should be upheld;

(b) Oragin is a related creditor who did not deal with Organic Garage at arm’s length,

within the meaning of subsection 109(6) of the BIA; and

(©) this Court should affirm the motions voted on at the Reconvened FMOC, as

follows:

(1) that KPMG be affirmed as the Trustee;

(11) that Paul Gill, Thomas Lam and Rod Rowe be appointed as the estate’s

inspectors; and

(i11))  that Aird & Berlis LLP be appointed as the estate’s solicitors.

A. The Trustee’s Disallowance of the Oragin Claim Should Be Upheld

30.  The Trustee submits that it did not err in issuing the Disallowance, such that the

Disallowance should be upheld by this Court.

(i) The Standard of Review

31. The Oragin Trustee states that the standard of review for a disallowance of a proof of claim
pursuant to s. 135(4) of the BIA is correctness.?’ It relies on, among other things, Galaxy Sports

Inc. Re and Charlestown Residential School.

32. However, more recent case law establishes that the standards of review for such appeals

are those established in Housen v. Nikolaisen, as follows:

20 Factum of Oragin Trustee dated November 8, 2024 at para 23 [Oragin Factum].
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For questions of law, the standard is correctness. For questions of fact, it is palpable
and overriding error. For mixed questions of fact and law, it is also the palpable and
overriding error standard, unless there is an extricable legal principle to be
considered, in which case the standard is correctness.?!

33. Similarly, in Eureka 93 Inc. et al. (Re), Justice McLeod of the Ontario Superior Court of
Justice observed that there is a debate as to whether an appeal under s. 135(4) of the BIA should
be reviewed on a standard of correctness or reasonableness, and whether it is considered a true
appeal or de novo. He states that “[t]here is a positive obligation on the creditor to prove its claim
in the first instance and the determination of the Trustee is entitled to considerable deference.”??

Further, on appeal, the onus is on the appellant to show that the Trustee’s decision should be

overturned.?

34, The Trustee submits that its decision to issue the Disallowance is a question of mixed fact

and law, such that standard of review is palpable and overriding error. 2*

(ii) The Oragin Trustee Has Not Established its Claim

35.  Pursuant tos. 124(1) of the BIA, every creditor must prove its claim.? The Trustee agrees

with the Oragin Trustee’s articulation of the standard, as follows:
In deciding the validity of a claim, certainty is not the test. If the method used in
calculating the amount of the claim is reasonable and the evidence in support of the

claim is relevant and probative, the claim should be admitted.?®

36. The Trustee issued the Disallowance because it is not satisfied that the Oragin Claim and

the supporting documentation filed in connection therewith meet this standard.

2! In the Matter of the Bankruptcy of De Beers Diamond Jewellers (Canada) Ltd., 2024 BCSC 911 at paras 25-29.
22 Eureka 93 Inc. et. al. (Re), 2020 ONSC 6036 at para 26 [Eureka].

23 Eureka at para 26.

24 Broer v. Multiguide GmbH, 2023 BCCA 134 at para 25 [Broer].

B BIA, s. 124(1).
26 Mamczasz Electrical Ltd. v. South Beach Homes Ltd., 2010 SKQB 182 at paras 46-47.
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37. In particular, the Oragin Trustee has not established that each of the three components of
the Oragin Claim represents a debt obligation owing by Organic Garage to Oragin. These advances
bear the characteristics of equity contributions, rather than debt obligations, as those characteristics

have been treated in the relevant jurisprudence (described below).

38. Furthermore, the Trustee is not satisfied that the Note Payable Component was ever
advanced to Organic Garage at all. The Oragin Trustee has not submitted evidence of this advance,

nor do Organic Garage’s books and records reflect this advance as having been received.?’

(iii)  The Components of the Oragin Claim Bear the Characteristics of Equity Advances

39.  In Re YG Limited Partnership and YSL Residences, Justice Dunphy noted that the BIA’s
definition of “equity claims” is deliberately non-exhaustive, and that it should be given an
expansive meaning. He summarized the guidelines that emerge from the jurisprudence for

determining whether a claim is an equity claim, as follows:

(a) Neither the “intention of the parties” as between non-arm’s length parties nor the
formal characterization they apply is conclusive as to the true nature of the
transaction: Tudor Sales Ltd. (Re),2017 BCSC 119 (CanLlIl) at para. 35 and A/berta

Energy Regulator v Lexin Resources Ltd., 2018 ABQB 590 (CanLlIl) at para. 37.

(b) The manner in which the transaction was implemented, and the economic reality of
the surrounding circumstances must be examined to determine the true nature of
the transaction with the form selected being merely the “point of departure” of the

examination: Lexin at para. 37.

%7 First Report at paras 36-38.
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It is helpful to consider whether the parties to the transaction had a subjective intent
to repay principal or interest on the alleged loan from the cash flows of the alleged

borrower and, if so, was that expectation reasonable: Lexin at para. 41.

It is also helpful to consider the “list of factors” that courts have looked at in such
cases — being careful not to apply them in a mechanical way or as a definitive

checklist: Lexin at paras. 42-43.

Among the factors to examine are:

(1) the presence or absence of a fixed maturity date and schedule of payments

(absence of such terms being a potential indicator of equity);

(11) the presence or absence of a fixed rate of interest and interest payments.
Again, it is suggested that the absence of a fixed rate of interest and interest
payments is a strong indication that the advances were capital contributions

rather than loans;

(ii1))  the source of repayments. If the expectation of repayment depends solely
on the success of the borrower’s business, the cases suggest that the

transaction has the appearance of a capital contribution;

(iv)  the security, if any, for advances; and

(v) the extent to which the advances were used to acquire capital assets. The

use of the advance to meet the daily operating needs for the corporation,
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rather than to purchase capital assets, is arguably indicative of bona fide

indebtedness: Lexin at paras. 42-43.28

40. In YSL, the Court found that intercompany advances recorded on the company’s general
ledger were all non-interest bearing without any defined term nor maturity date, and there were no
loan documents evidencing them.?’ On that basis, the Court concluded that they represented equity
obligations.** The Oragin Claim is analogous. The Oragin Trustee has not pointed to any evidence,
whether in the general ledger or otherwise, that speaks to factors such as interest rate, repayment

terms, or maturity date.

41. The jurisprudence, however, has recognized that in considering whether loans are advances
or capital contributions, the Court is to look at the substance of the transaction and the surrounding
circumstances, not only the words used in documentation such transaction.®! Further, where a
transaction occurs between related or non-arm’s length parties, “there can be no certainty that the
language of the agreements reflects the underlying substantive reality of the transaction.”? The
Court needs to look at the parties’ express intentions as reflected in the documents, the way the
transaction was implemented and the economic reality of the surrounding circumstances. It is a
fact-specific inquiry that may require the court to consider circumstances that go beyond the what
occurred at the time of the advance.* In the absence of a written agreement, the court can consider

the parties’ subsequent conduct.

8 YG Limited Partnership and YSL Residences (Re), 2021 ONSC 4178 at para 41 [YSL].

2 YSL at para 45.

30YSL at para 46.

31 Broer at paras 44-46.

32 Broer at paras 44-46, citing U.S. Steel Canada Inc. (Re), 2016 ONSC 569 at paras 167-168 [Steel].
33 Broer at para 44 citing Steel at paras 167-168.

34 Broer at para 47.
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42. The Oragin Trustee’s evidence includes the following:

(a) Oragin’s and Organic Garage’s tax returns, which list amounts as “due
from/investment in Canadian related parties” and “loans/advances to foreign

related corporations”, respectively.>?

(b) Organic Garage’s balance sheet, which lists a current liability of $2,917,423.11 as
a “loan” from Oragin, a long-term liability of $3,342,857.78 as a “loan” from

Oragin, and a long-term liability of $500,000 as a “note payable” due to Oragin.>®

(©) General ledgers for each of Oragin and Organic Garage, which list the foregoing
amounts variously and inconsistently as a “Loan Rec”, a “Note Rec” or a “Conv

.37
Deb”;

(d) Audited consolidated financial statements for Oragin and the underlying
workbooks, which again list the foregoing amounts variously and inconsistently as

a “Loan Rec”, a “Note Rec” or a “Conv Deb”;*®

(e) The sworn testimony of Nelson Lamb, the former CFO of Oragin and Organic
Garage, and the sworn testimony of Matt Lurie, the former principal of both Oragin

and Organic Garage.

43. The Trustee is not satisfied that the foregoing evidence established debt obligations owing

by Organic Garage to Oragin. In making its assessment, the Trustee noted the following:

35 Oragin Factum at para 28(a) and (b)

36 Oragin Factum at para 28(c)

37 Oragin Factum at paras 28(d), (¢) and (f)
38 Oragin Factum at paras 28(g) and (h)

39 Oragin Factum at para 28(j).
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(a) The general ledgers, financial statements and workbooks all reflect the same inputs
into Oragin’s and Organic Garage’s accounting software. In effect, they are the
same evidence reproduced in different ways. The tax returns were also prepared

with reference to these underlying documents.*’

(b) As the public company, Oragin was the only entity in the group with audited
financial statements, which statements were prepared on a consolidated basis. All
intercompany transactions were offsetting entries that would eliminate upon
consolidation of companies, and therefore were not necessarily reviewed by
Oragin’s auditors or other external third parties, because they would not have any

impact on the public company statements.*!

(©) Lamb’s and Lurie’s testimony, when reviewed in full, do not support that the inter-

company transfers were debt obligations.

44. For example, Lamb testified that he met with the Proposal Trustee in April 2024, which

led to the following exchange:

Q: ... Did [KPMG] ask you what the state of the indebtedness was
between ORAGIN Foods Inc., the bankrupt, on the one hand, and
ORAGIN Garage (Canada) Limited on the other hand?

A. Yes they did.
Q. What did you tell them?

A. Well, I told them that, I mean ... so, well, I told them that this is,
kind of, a bit of a complicated situation, and not ... and a bit of a
new one for me. So, you know, I deal with, kind of, a variety of
different public companies, and I have seen quite a bit of ... from an
accounting perspective, I mean, what we have here is, you know,

40 First Report at para 44.
41 First Report at para 45; Lamb Transcript at Q. 129-130
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you have a parent company that owns 100 percent of the subsidiary.
I mean, the shareholders own the parent company.

So, really, the owners... I mean, it is ... and I say it is a bit new to
me, because [ mean, really, the shareholders own each entity in this
group, right? And then at a certain point in time, you know,
obviously that has come up recently, is that it appears to me that
there was something going on between, you know, the public
company and ... or, yes, really the parent company and subsidiary
almost seem like they are kind of splitting apart now.

And they... well, yes, the parent company and the subsidiary are
really splitting apart, and now there are parties trying to figure out
balances and transactions, you know, on each side, whether they are
sitting in the correct side.

I mean, for me, like, on a consolidated basis, everything was always
put together, and so, I mean, it didn’t really impact operations, it
didn’t really impact our financial reporting. So, you know, it is
something that, I guess, was never really too much of an issue.*?

45.  With respect to the $2.9 million intercompany transfer that the Oragin Trustee claims as

the Current Liability Component, Lamb stated the following:

Q. ... And then you also have a journal entry, 1850, “Convertible
debenture, Organic Garage (Canada)”, for $2.9 million. And that is
the sum of the two debentures you referred to earlier?

A. Correct.

Q. And that was money that was advanced by the parent company,
the public company to Organic Garage (Canada)?

A. This would have been ... yes.
Q. That was loaned downstairs to the operating company, correct?
A. Yes.

Q. Right. And, so, we are going to mark that as Exhibit 1, Mr.
Reporter?

A. Yes, sorry, I mean, I guess ... I mean, maybe ... when you say
loaned, I mean, I am not sure if [ agree with that terminology.

42 Lamb Transcript at Q. 61-62.
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Q. Well, you tell me. What terminology would you use?
A. Well, I would say it would be an inter-company balance owing.*’

46. After a further exchange in which Mr. Lamb and Mr. Tayar went back and forth about the

difference between a loan and an inter-company payable, Mr. Lamb stated the following:

A. Yes, sorry, I am not trying to be evasive with the question. I am
just, like, I am really just...you know, it is...yes, I mean, I guess...I
guess you are correct. I mean, the thing is, though, that really, I
mean, like I said, this kind of has not really come up in the past,
because I mean, you have the exact same owners of each

company, right? So, I guess, yes...**

47. With respect to the $500,000 journal entry that the Oragin Trustee claims as the Note

Payable Component, Lamb stated the following:

Q. All right. If you go back to this document, which we are going
to mark as Exhibit 1, this excerpt from the general ledger, you will
see another journal number bearing number 1351. And itis called,
again, "Note Receivable Organic Garage (Canada)".

Q. Do you see that?
A. Yes.

Q. And that is another $500,000 that is owed by Organic Garage
(Canada) to the parent company? Yes? Or was that a reduction in
the debt?

A. T am not too sure.
Q. Okay.

A. This probably ... yes, | mean, this transaction... well, I mean, I
am not sure. Can you tell me when this transaction occurred?

Q. Not from this particular document, but I am going to take you to
some others in a second.

A. Sure.

43 Lamb Transcript at Q. 94-98.
4 Lamb Transcript Q. 115.
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Q. I mean, that... yes. Go ahead.

A. No, I mean, I suspect this transaction has been sitting in the
accounting records for over five years.

Q. I think that is true.*®

48. Far from establishing that the Oragin Claim reflects debt obligations, Lamb’s testimony
gives the impression that no one at the company paid attention to whether the advances were being
made as debt or equity, and that the notations made in the company’s accounting software are not

reliable as to the characterization of those advances.

49. Similarly, Lurie’s evidence is equivocal as to the characterization of these advances. As a
Director and controlling mind of both Organic Garage, he was not aware of any agreements or
documentation governing the terms of intercompany transactions between Organic Garage and

Oragin, and that he was not aware of any repayment terms.*¢

50. The Trustee’s conversations with Lurie did not provide the Trustee with any additional
comfort. Lurie advised the Trustee that Oragin did not expect to be repaid the advances it made to

Organic Garage.*’

51. The Oragin Trustee submits that any advance without terms or a repayment date is a
“demand obligation”, which ought to be accepted as proof of a claim. This mischaracterizes the
case law. The law concerning demand obligations is largely concerned with whether a loan is a
demand or a contingent obligation, often for the purposes of establishing when the limitation

period began to run.*® Those cases are inapplicable here.

4 Lamb Transcript Q. 88-94
46 Qs 47-49 of the Examination before the Official Receiver, attached as Exhibit Q to Rutman Affidavit.
47 First Report at para 43.
4 See, for example, 2148251 Ontario Inc. v Catan et al, 2013 ONSC 4049, aff’d 2014 ONCA 57 and Urbas v Home
Savings, 2015 ONSC 6399.
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52. Finally, the Oragin Trustee states, in consideration of these alleged loans, Organic Garage
provided Oragin with a convertible debenture.*” The Oragin Trustee has not produced any
documentation in support of this convertible debenture. The only evidence the Oragin Trustee

could point to is a reference to a “Conv Deb”.>°

53. Based on the foregoing evidence, and the absence of evidence of factors characteristic of
loans, as described in the jurisprudence, the Trustee could not conclude that each of the three
components of the Oragin Claim represent debt obligations owing by Organic Garage to Oragin,

and therefore issued the Disallowance.

54. The Trustee asks that this Court uphold the Disallowance.

B. Oragin is a Related Party Which Did Not Deal With Organic Garage at Arm’s -
Length

55. The Oragin Trustee does not dispute that, at the time advances were made between Oragin
and Organic Garage, they were related parties as that term is defined in the BIA. It would be
difficult for the Oragin Trustee to dispute this, considering that Lurie controlled both companies.
However, the Oragin Trustee takes the position that Oragin and Organic Garage were dealing at

arm’s length with respect to the advances that underlie the Oragin Claim.>!

56. The Oragin Trustee’s position reflects a tortured analysis of the Golden Oaks case. The
three factors set out in Golden Oaks are clearly met: (a) a common mind, Lurie, directed both sides

of the “transactions”; (b) the parties’ common interests were advancing Organic Garage’s business
9 9

4 Oragin Trustee Factum at para 42.
50 Oragin Trustee Factum at para 42.
51 Oragin Trustee Factum at para 39.
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considering that Oragin did not have any material business other than Organic Garage; and (c)

Lurie both legally and de facto controlled both entities.>?

57. There is no evidence that Oragin and Organic Garage negotiated with one another with
“ordinary commercial incentives”. >* Indeed, the evidence is that intercompany entries in Oragin’s
and Organic Garage’s books resulted because Oragin did not have its own bank account, and so

deposited sums directly into Organic Garage’s bank account.’*

58. In these circumstances, the only reasonable conclusion is that Oragin and Organic Garage

were related parties who did not deal with one another at arm’s length.

59. Considering that Oragin was not acting at arm’s length from Organic Garage, should this
Court decline to uphold the Disallowance, the Trustee submits that any portion of the Oragin Claim
that is admitted ought to be postponed to the claims of other creditors pursuant to section 137(1)

of the BIA® on the basis that the underlying advances do not represent “proper transactions.”

C. The Votes Taken at the Reconvened FMOC Ought to Be Affirmed

60. The Oragin Trustee asserts that, because the First Oragin Appeal was outstanding as at the
date of the Reconvened FMOC, the Reconvened FMOC is a nullity. The Trustee disagrees, noting
that the Oragin Trustee has suffered no prejudice as a result of the Reconvened FMOC. The Trustee
asks that this Court uphold the votes taken at the Reconvened FMOC, consistent with the efficient

and cost-effective administration of the Organic Garage estate.

32 Scott v. Golden Oaks Enterprises Inc., 2024 SCC 32 at paras 127-128.
33 National Telecommunications v. Stalt, 2018 ONSC 1101 at paras 42-43.
4 First Report at para 21; Lamb Transcript at Q. 127

SSBIA, 5. 137(1).
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(i) The First Oragin Appeal Did Not Preclude the Reconvened FMOC

61.  As its counsel put on the record at the outset of the Reconvened FMOC, the Oragin
Trustee’s objection to the Reconvened FMOC is based on the following propositions quoted by

Justice Blair in LeBlanc v. York Catholic District School Board that:

After service of a notice of motion, as a general rule, any act done by any party affected by
the application which affects the rights of the parties on the pending motion will be ignored
by the Court . .. °

The rights of an appellant cannot be prejudiced by anything done after the notice of motion
has been served, but his rights are to be determined as they existed at the date of its

service.”’

62. The LeBlanc case is about setting aside a default judgment. The issue in LeBlanc was
whether it was appropriate for the plaintiff to have filed for default judgment against the defendants
who had served motions to strike the claim but not statements of defence. Justice Blair found that
the defendant’s service of a notice of motion to strike the claim constituted a step in the defence

of the action, such that the default judgment filed in the face of that motion must be set aside.>®

63. This is evidently a completely different context than the present circumstance. Obvious
prejudice will arise to a defendant against whom default judgment is granted, in the face of their
efforts to defend the claim against them by bringing a motion to strike. By contrast, no prejudice
arises to the Oragin Trustee as a result of the Reconvened FMOC proceeding in the face of the

First Oragin Appeal.

36 LeBlanc v. York Catholic District School Board, 2022 CanLII 37923 at para 22 [LeBlanc]
57 LeBlanc at para 22.
38 LeBlanc at paras 24-27.
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64. Indeed, the issues raised in the First Oragin Appeal were fully addressed at the Reconvened
FMOC. The substance of the First Oragin Appeal is the Oragin Trustee’s desire to vote at the
meeting. At the Reconvened FMOC, the Oragin Trustee was permitted to vote, subject to the
objection that such votes may not be counted on the basis that the Oragin Trustee was not acting
at arm’s length from Organic Garage. This is the procedure prescribed by the BIA and Appendix

B of Directive 22R2 for such circumstances.>’

65. Furthermore, the Oragin Trustee has now been permitted to raise its more substantive
objections as to the validity of the Oragin Claim and its status as a non-arm’s-length creditor on
this appeal. The conduct of the Reconvened FMOC did not prejudice the Oragin Trustee’s position
on either of these issues, which are the only issues that substantively impact the Oragin Trustee’s

rights as a creditor in this proceeding.

66. Accordingly, the fact that the First Oragin Appeal was outstanding as at the date of the

Reconvened FMOC did not prevent the OR from holding the Reconvened FMOC.

(ii) This Court Has the Jurisdiction to Affirm the Votes Taken at the Reconvened FMOC

67. Pursuant to section 183(1) of the BIA, this Court is invested with such jurisdiction at law
and equity to exercise original, auxiliary, and ancillary jurisdiction in bankruptcy.®® Further,
section 187(1) of the BIA provides that no bankruptcy proceeding is to be invalidated by any
formal defect or any irregularity, unless the court is of the opinion that substantial injustice has

been caused by the defect or the irregularity that cannot be remedied by any order of the court. ¢!

% Appendix B of Directive 22R2.
%0 BIA, s. 183(1).
61 BIA, s. 187(9).
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68. The Oragin Trustee has failed to establish any substantial prejudice arising from the
Reconvened FMOC. As explained above, the Reconvened FMOC in fact cured the defects in the

original FMOC that the Oragin Trustee complained about in the First Oragin Appeal.

69. The Reconvened FMOC permitted the Trustee to move forward with the due
administration of the Organic Garage estate. If the votes taken at the Reconvened FMOC are not
upheld, then the Trustee will essentially have to start from scratch following the determination of
this appeal; for no real reason, considering that the Oragin Trustee has not suffered any prejudice

arising from the Reconvened FMOC.

70. The Trustee therefore submits that it is appropriate for this Court to grant an order affirming

the votes taken at the Reconvened FMOC.

(iii)  The Oragin Trustee’s Votes Should Not be Counted

71. As set out above, at the Reconvened FMOC the OR conducted votes on the affirmation of
the Trustee, the appointment of inspectors, and the appointment of the estate’s solicitor. The only
difference in the outcome of the voting as between the first and second votes was whether Allan
Rutman should be appointed as an inspector. The Oragin Trustee was the fulcrum vote on that

issue.®?

72.  If the Disallowance is upheld, then the Oragin Trustee was not permitted to vote at all, and

its vote should therefore not be counted.

73.  Inthe alternative, if this Court sets aside the Disallowance in whole or in part, as explained

in Section B above, Oragin was a related party that did not deal at arm’s length with Organic

62 First Report at para 54.
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Garage. Pursuant to section 109(6) of the BIA, its vote should therefore not be counted, and Allan

Rutman should not be appointed as an inspector of Organic Garage’s estate.

74. The BIA provides that a vote counted by the chair excluding a non-arm’s-length creditor
vote stands unless the court considers it appropriate to include the creditor’s vote and determines

another outcome. %>

75. In assessing whether to count a non-arm’s-length creditor vote, the Court must consider

the “Saargummi factors”, which are non-exhaustive:%*

(a) the rehabilitation of the debtor;

(b) rapid and orderly realization of the debtor’s property;

(©) cancellation of preferential payments and revisable transactions;

(d) fair distribution of the debtor’s assets;

(e) effective business reorganization of companies in financial difficulty;

® protection of the public interest; and

(2) the person asking for the exercise of judicial discretion must be acting in good faith

and have “clean hands.”®

76. In FTE One Canada, Justice Penny declined to permit the non-arm’s-length creditor’s vote

to be counted, noting that if the vote at issue was counted, it would result in an insider determining

8 BIA, 5. 109(6).
% FT ENE Canada Inc. (Re), 2019 ONSC 5793 at para 22 [FT ENE].
% FT ENE at para 22. See also Saargummi Québec inc. (Proposition de), 2006 QCCS 3151 at para 91.
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the outcome of vote of a proposal, to the prejudice of ordinary, unrelated creditors.®® The outcome

would be what section 109(6) was meant to be preclude.

77. Here, if the Oragin Trustee’s vote is counted, it will allow the representative of the Oragin
Trustee, Mr. Rutman, to serve as an inspector, over the objections of the other creditors who did

not vote in favour of appointing this non-arm’s-length creditor.

78. The Oragin Trustee has not presented any compelling reason for the Court to exercise its

discretion to allow its vote to be counted.

79. The Trustee therefore requests that this Court affirm the outcome of the votes held at the

Reconvened FMOC, as follows, effective as of the date of the Reconvened FMOC:

(a) KPMG shall be affirmed as the Trustee of Organic Garage;

(b) Paul Gill, Thomas Lam and Rod Rowe shall be appointed as inspectors; and

(©) Aird & Berlis LLP shall be appointed as the estate solicitor.

IV.  ORDER SOUGHT

80.  For the reasons set out above, the Trustee requests that this Court grant an Order:

(a) upholding the Disallowance;

(b) affirming that the Oragin Trustee is a related creditor that did not act at arm’s length

from Organic Garage; and

(c) affirming the votes held at the Reconvened FMOC, as set out in paragraph 79.

% FT ENE at para 31.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15" day of November 2024

a

AIRD & BERLIS LLP
Brookfield Place

181 Bay Street, Suite 1800
Toronto, ON MS5J 2T9

Kyle Plunkett (LSO # 61044N)
Tel: 416-865-3406
Email: kplunkett@airdberlis.com

Miranda Spence (LSO # 60621M)
Tel: 416-865-3414
Email: mspence@airdberlis.com

Adrienne Ho (LSO # 68439N)
Tel: 416-637-7980
Email: aho@airdberlis.com

Lawyers for the Trustee
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SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS

Bankruptcy and Insolvency Act, RSC 1983, ¢ B-3

Right of creditor to vote

109 (1) A person is not entitled to vote as a creditor at any meeting of creditors unless the person
has duly proved a claim provable in bankruptcy and the proof of claim has been duly filed with
the trustee before the time appointed for the meeting.

Voting by proxy

(2) A creditor may vote either in person or by proxy.

Form of proxy

(3) A proxy is not invalid merely because it is in the form of a letter or printed matter transmitted
by any form or mode of telecommunication.

Debtor may not be proxyholder

(4) A debtor may not be appointed a proxyholder to vote at any meeting of the debtor’s creditors.
Corporation

(5) A corporation may vote by an authorized proxyholder at meetings of creditors.

Vote of creditors not dealing at arm’s length

(6) If the chair is of the opinion that the outcome of a vote was determined by the vote of a
creditor who did not deal with the debtor at arm’s length at any time during the period that
begins on the day that is one year before the date of the initial bankruptcy event and that ends on
the date of the bankruptcy, the chair shall redetermine the outcome by excluding the creditor’s
vote. The redetermined outcome is the outcome of the vote unless a court, on application within
10 days after the day on which the chair redetermined the outcome of the vote, considers it

appropriate to include the creditor’s vote and determines another outcome.

(7) [Repealed, 2005, c. 47, s. 80]

Creditors shall prove claims

124 (1) Every creditor shall prove his claim, and a creditor who does not prove his claim is not
entitled to share in any distribution that may be made.
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Proof by delivery

(2) A claim shall be proved by delivering to the trustee a proof of claim in the prescribed form.
Who may make proof of claims

(3) The proof of claim may be made by the creditor himself or by a person authorized by him on
behalf of the creditor, and, if made by a person so authorized, it shall state his authority and
means of knowledge.

Shall refer to account

(4) The proof of claim shall contain or refer to a statement of account showing the particulars of
the claim and any counter-claim that the bankrupt may have to the knowledge of the creditor and

shall specify the vouchers or other evidence, if any, by which it can be substantiated.

(5) [Repealed, 2005, c. 47, s. 86]

Postponement of claims — creditor not at arm’s length

137 (1) A creditor who, at any time before the bankruptcy of a debtor, entered into a transaction
with the debtor and who was not at arm’s length with the debtor at that time is not entitled to
claim a dividend in respect of a claim arising out of that transaction until all claims of the other
creditors have been satisfied, unless the transaction was in the opinion of the trustee or of the
court a proper transaction.

(2) [Repealed, 2007, c. 36, s. 47]

Courts vested with jurisdiction

183 (1) The following courts are invested with such jurisdiction at law and in equity as will
enable them to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other
proceedings authorized by this Act during their respective terms, as they are now, or may be
hereafter, held, and in vacation and in chambers:

(a) in the Province of Ontario, the Superior Court of Justice;

(b) [Repealed, 2001, c. 4, s. 33]

(c) in the Provinces of Nova Scotia and British Columbia, the Supreme Court;

(d) in the Provinces of New Brunswick and Alberta, the Court of Queen’s Bench;

(e) in the Province of Prince Edward Island, the Supreme Court of the Province;
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(f) in the Provinces of Manitoba and Saskatchewan, the Court of Queen’s Bench;
(g) in the Province of Newfoundland and Labrador, the Trial Division of the Supreme Court; and

(h) in Yukon, the Supreme Court of Yukon, in the Northwest Territories, the Supreme Court of
the Northwest Territories, and in Nunavut, the Nunavut Court of Justice.

Superior Court jurisdiction in the Province of Quebec

(1.1) In the Province of Quebec, the Superior Court is invested with the jurisdiction that will
enable it to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other
proceedings authorized by this Act during its term, as it is now, or may be hereafter, held, and in
vacation and in chambers.

Courts of appeal — common law provinces

(2) Subject to subsection (2.1), the courts of appeal throughout Canada, within their respective
jurisdictions, are invested with power and jurisdiction at law and in equity, according to their
ordinary procedures, except as varied by this Act or the General Rules, to hear and determine
appeals from the courts vested with original jurisdiction under this Act.

Court of Appeal of the Province of Quebec

(2.1) In the Province of Quebec, the Court of Appeal, within its jurisdiction, is invested with
power and jurisdiction, according to its ordinary procedures, except as varied by this Act or the
General Rules, to hear and determine appeals from the Superior Court.

Supreme Court of Canada

(3) The Supreme Court of Canada has jurisdiction to hear and to decide according to its ordinary
procedure any appeal so permitted and to award costs.

Seal of court

187 (1) Every court shall have a seal describing the court, and judicial notice shall be taken of
the seal and of the signature of the judge or registrar of the court in all legal proceedings.

Court not subject to be restrained

(2) The courts are not subject to be restrained in the execution of their powers under this Act by
the order of any other court.

Power of judge in chambers
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(3) Subject to this Act and to the General Rules, the judge of a court may exercise in chambers
the whole or any part of his jurisdiction.

Periodical sittings

(4) Periodical sittings for the transaction of the business of courts shall be held at such times and
places and at such intervals as the court directs.

Court may review, etc.

(5) Every court may review, rescind or vary any order made by it under its bankruptcy
jurisdiction.

Enforcement of orders

(6) Every order of a court may be enforced as if it were a judgment of the court.

Transfer of proceedings to another division

(7) The court, on satisfactory proof that the affairs of the bankrupt can be more economically
administered within another bankruptcy district or division, or for other sufficient cause, may by
order transfer any proceedings under this Act that are pending before it to another bankruptcy
district or division.

Trial of issue, etc.

(8) The court may direct any issue to be tried or inquiry to be made by any judge or officer of
any of the courts of the province, and the decision of that judge or officer is subject to appeal to a
judge in bankruptcy, unless the judge is a judge of a superior court when the appeal shall, subject
to section 193, be to the Court of Appeal.

Formal defect not to invalidate proceedings

(9) No proceeding in bankruptcy shall be invalidated by any formal defect or by any irregularity,
unless the court before which an objection is made to the proceeding is of opinion that
substantial injustice has been caused by the defect or irregularity and that the injustice cannot be
remedied by any order of that court.

Proceedings taken in wrong court

(10) Nothing in this section invalidates any proceedings by reason of their having been
commenced, taken or carried on in the wrong court, but the court may at any time transfer the

proceedings to the proper court.

Court may extend time
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(11) Where by this Act the time for doing any act or thing is limited, the court may extend the
time either before or after the expiration thereof on such terms, if any, as it thinks fit to impose.

Court may dispense with certain requirements respecting notices

(12) Where in the opinion of the court the cost of preparing statements, lists of creditors or other
material required by this Act to be sent with notices to creditors, or the cost of sending the
material or notices, is unjustified in the circumstances, the court may give leave to omit the
material or any part thereof or to send the material or notices in such manner as the court may
direct
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