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OF SCARSIN CORPORATION 

 

FACTUM OF SCARSIN CORPORATION 

(Returnable December 2, 2025) 

 PART I - OVERVIEW 

1. On September 25, 2025 (the “NOI Filing Date”), Scarsin Corporation (“Scarsin” or the 

“Company”) initiated proceedings (the “Proposal Proceedings”) under section 50.4(1) of 

the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the “BIA”) by filing a notice of 

intention to file a proposal (the “NOI”).1  KPMG Inc. (“KPMG”) was named as the 

proposal trustee in the Proposal Proceedings (in such capacity, the “Proposal Trustee”).2 

2. The Company filed the NOI in response to its ongoing liquidity challenges and inability to 

meet its liabilities as they became due.3 

3. The Proposal Proceedings were commenced for the purpose of creating a stabilized 

environment to allow the Company to make a proposal to its creditors. The Company 

 
1 Affidavit of Paul Minshul sworn October 6, 2025 (the “First Minsull Affidavit”), at para 4; s. 50.4(1), BIA. 
2 First Minshull Affidavit, at para 4. 
3 First Minshull Affidavit, at para 5. 

 

https://canlii.ca/t/7vcz#sec50.4
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utilized these Proposal Proceedings for their intended purpose and filed a proposal with the 

Official Receiver on October 22, 2025 (the “Proposal”).4 

4. The Company’s creditors unanimously voted in favour of the Proposal at the meeting of 

creditors held on November 10, 2025 (the “Creditors’ Meeting”).  

5. This factum is filed in support of the Company’s motion for an order (the “Approval 

Order”), inter alia, approving the proposal of the Company filed with the Official Receiver 

on October 22, 2025 (the “Proposal”).5 

6. As set out in the Proposal Trustee’s second report dated November 21, 2025 (the “Second 

Report”), the Proposal Trustee supports and recommends the approval of the Proposal.6 

PART II - SUMMARY OF FACTS 

7. A detailed background is more fully set out in the affidavits of Paul Minshull sworn 

October 6, 2025 (the “First Minshull Affidavit”) and November 24, 2025 (the “Second 

Minshull Affidavit”). 

8. The Proposal was developed in consultation with the Proposal Trustee, having regard to 

the Company’s financial circumstances, the feasibility of its implementation, and the best 

interests of all of the Company’s creditors.7  

 
4 Second Affidavit of Paul Minshull sworn November 24, 2025 (the “Second Minshull Affidavit”), at para 2. 
5 Exhibit “D” to the Second Minshull Affidavit.  
6 Second Minshull Affidavit, at para 6; Second Report, at paras 14, 17.  
7 Second Minshull Affidavit, at para 12. 
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9. The Proposal contemplates two classes of creditors, being (i) the Secured Class, and (ii) 

the Preferred/Unsecured Class.8 

A. THE SECURED CLASS 

10. The Secured Class is composed of the following: 

(i) the Royal Bank of Canada (“RBC”); 

(ii) Dell Financial Services Canada Limited (“Dell Financial”);  

(iii) Paul Minshull (“Minshull”), in his capacity as the DIP Lender; and 

(iv) Mr. Minshull, in his personal capacity.9 

11. The Company and RBC agreed that pursuant to the Proposal, in full and final satisfaction 

of RBC’s Secured Claim, the Company will pay $80,000 to RBC by no later than January 

30, 2026.10 

12. The Proposal further provides that the Company will continue to make regular monthly 

payments under the existing agreements between the Company and Dell Financial, with 

any amount outstanding as at the Filing Date to be paid within six months after the date the 

proposed Approval Order becomes final and no longer subject to appeal (the “Effective 

Date”).11 

 
8 Second Minshull Affidavit, at para 13. 
9 Second Minshull Affidavit, at para 14. 
10 Second Minshull Affidavit, at para 15. 
11 Second Minshull Affidavit, at para 16. 
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13. Repayment of the DIP Loan to Mr. Minshull and under the Promissory Note are to be made 

in accordance with the existing payment terms under the DIP Term Sheet and Promissory 

Note, respectively. Pursuant to the Proposal, Mr. Minshull is waiving $75,000 of the DIP 

Loan as part and in furtherance of the Reorganization (as defined and described below).12 

B. THE UNSECURED/PREFERRED CLASS 

14. Pursuant to the Proposal, any Claims by current or former employees of the Company must 

be paid in priority under section 136(1) of the BIA and will be paid following the granting 

of the Approval Order.13 

15. Funds in the amount of $153,000 (the “Proposal Funds”) will be paid to the Proposal 

Trustee in accordance with the Proposal and distributed on a pro rata basis to the Proven 

Unsecured Claims or Proven Convenience Creditor Claims (each as defined in the 

Proposal).14 This amount was determined in consultation with the Proposal Trustee.15 

16. Unsecured Creditors with a Proven Claim greater than $10,000 will have the option of 

being treated as a Convenience Creditor, whereby the Convenience Creditor: (i) is 

irrevocably deemed to have voted the full amount of its Proven Claim in favour of the 

Proposal; and (ii) shall receive the lesser of (x) $10,000, and (y) the amount of its Proven 

Claim. Unsecured Creditors were provided with the opportunity to exercise the 

Convenience Creditor option by completing the election form distributed by the Proposal 

 
12 Second Minshull Affidavit, at para 17. 
13 Second Minshull Affidavit, at para 19. 
14 Second Minshull Affidavit, at para 20. 
15 Second Minshull Affidavit, at para 21. 
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Trustee to all Creditors prior to the Creditors’ Meeting.16 

17. The Proposal Funds must be distributed no later than three months following the Effective 

Date.17 

C. REORGANIZATION 

18. Pursuant to Article 8 of the Proposal, all Existing Shares of the Company are to be 

cancelled on the Effective Date, and 100,000 new Common Shares will be issued to Mr. 

Minshull (the “Reorganization”).18 

19. To give effect to the Reorganization, Mr. Minshull has agreed to the following: 

(a) to surrender $75,000 of the DIP Loan; 

(b) to surrender wages owing to Mr. Minshull in the amount of $75,000; and 

(c) to designate the balance of his claim for wages, in the amount of $97,283, as a 

Subordinated Claim in the proposal, upon the Effective Date.19 

20. Paragraph 5 of the proposed Approval Order, provides for the authorization and approval 

of the filing of the Articles of Reorganization necessary to implement the Reorganization 

of the Company under the Business Corporations Act (Ontario).20  

 
16 Second Minshull Affidavit, at para 22. 
17 Second Minshull Affidavit, at para 23. 
18 Second Minshull Affidavit, at para 24. 
19 Second Minshull Affidavit, at para 26. 
20 Second Minshull Affidavit, at para 27. 
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21. The Proposal Trustee is supportive of the Reorganization.21 

D. RELEASES 

22. On the date the conditions set out in the Proposal have been completed, including all 

payments and the issuance of the Common Shares (the “Implementation Date”), the 

Proposal contemplates certain releases for the directors of the Company, as described in 

sections 14.7 and 14.9 therein.22  

23. The requested releases are typically granted in these types of proceedings, are not overly 

broad, and do not release any claims that cannot be released or discharged under section 

50(14) of the BIA.23 

24. The Proposal Trustee supports the releases.24 

PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES 

25. The issue to be determined by this Honourable Court on this motion is whether the Court 

should approve the Proposal pursuant to section 59 of the BIA. 

A. THE PROPOSAL SHOULD BE APPROVED 

26. Pursuant to section 54(2)(d) of the BIA, a proposal is deemed to be accepted by creditors 

where it has achieved the requisite “double majority” vote at a duly constituted meeting of 

creditors.  

 
21 Second Minshull Affidavit, at para 28. 
22 Second Minshull Affidavit, at para 29. 
23 Second Minshull Affidavit, at para 31. 
24 Second Minshull Affidavit, at para 32. 
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27. The Company’s voting creditors unanimously voted in favour of the Proposal at the 

Creditors’ Meeting.25 

28. Pursuant to section 58 of the BIA, upon the acceptance of a proposal by creditors, the 

proposal trustee shall: 

(i) schedule a hearing for the approval of the proposal; 

(ii) give at least 15-days’ notice of the hearing in the prescribed form to the 

creditors and the official receiver; 

(iii) forward a copy of a report in the prescribed form to the official receiver at 

lease 10 days before the hearing; and 

(iv) file the report with the Court two days before the hearing.26 

29. The Proposal Trustee has satisfied each of the aforementioned statutory requirements.  

30. Section 59(2) of the BIA provides that the Court shall refuse to approve a proposal only 

where its terms (a) are not reasonable; or (b) are not calculated to benefit the general body 

of creditors.27 

31. In order to satisfy section 59(2) of the BIA, courts have held that the following three-

pronged test must be established: 

 
25 Second Report, at para 14(c).  
26 s. 58, BIA. 
27 s. 59(2), BIA. 

https://canlii.ca/t/7vcz#sec58
https://canlii.ca/t/7vcz#sec59
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(i) the proposal must be reasonable;  

(ii) the proposal must be calculated to benefit the general body of creditors; and 

(iii) the proposal must be made in good faith.28 

32. The first two factors are expressly set out in section 59(2) of the BIA, while the third has 

been implied by this Court as an exercise of its equitable jurisdiction.29 

33. In applying these factors, courts have generally considered the interests of the debtor, the 

creditors, and the broader public interest in maintaining the integrity of the bankruptcy 

system.30 Accordingly, courts have afforded substantial deference to the majority vote of 

creditors at a meeting of creditors and the recommendation of the proposal trustee.31  

34. If a significant majority of creditors—well beyond the statutory threshold—vote to accept 

a proposal, the court will require compelling reasons to substitute its judgment for that of 

the creditors.32   

35. It is respectfully submitted that given that (i) the Company’s voting creditors unanimously 

voted in favour of the Proposal at the Creditors’ Meeting, (ii) the Proposal Trustee has 

recommended its approval, and (iii) there are no compelling reasons to override the 

judgment of the creditors or the Proposal Trustee, the requirements under section 59(2) are 

met. The three elements of this test are outlined in detail below. 

 
28 Kitchener Frame Limited (Re), 2012 ONSC 234 at para 19.  
29 Kitchener Frame Limited (Re), 2012 ONSC 234 at para 20. 
30 Kitchener Frame Limited (Re), 2012 ONSC 234 at para 20. 
31 Kitchener Frame Limited (Re), 2012 ONSC 234 at para 21. 
32 Abou-Rached (In Bankruptcy), 2002 BCSC 1022, at para 66.  

 

https://canlii.ca/t/fpw67#par19
https://canlii.ca/t/fpw67#par20
https://canlii.ca/t/fpw67#par20
https://canlii.ca/t/fpw67#par21
https://www.canlii.org/en/bc/bcsc/doc/2002/2002bcsc1022/2002bcsc1022.html#par68:~:text=%5B66%5D,of%20the%20creditors%22.
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B. THE TERMS OF THE PROPOSAL ARE REASONABLE  

 

36. Under the first branch of the test for sanctioning a proposal, the debtor must satisfy the 

Court that the proposal is reasonable.33  

37. In this context, what is “reasonable” has been determined to mean that the proposal presents 

a realistic prospect of being completed pursuant to its terms. Additionally, the proposal 

should also adhere to standards of commercial morality and preserve the integrity of the 

bankruptcy system.34  

38. In the present case, the Proposal is clearly capable of being implemented in accordance 

with its terms and was unanimously approved by the Company’s creditors. Additionally, 

the terms of the Proposal do not offend commercial morality nor undermine the integrity 

of the bankruptcy system.  

39. Section 50(13) of the BIA provides that a proposal may include a compromise of claims 

against a corporation’s directors where those claims arise from obligations for which the 

directors are legally liable in their capacity as directors.35  

40. Section 50(14) of the BIA provides that a proposal may not compromise claims against 

directors that: (a) relate to contractual rights of one or more creditors arising from contracts 

with one or more directors; or (b) are based on allegations of misrepresentations made by 

directors to creditors or of wrongful or oppressive conduct by directors. 36 

 
 

33 Kitchener Frame Limited (Re), 2012 ONSC 234 at para 22. 
34 Abou-Rached (In Bankruptcy), 2002 BCSC 1022, at para 68.  
35 BIA, s. 50(13). 
36 BIA, s. 50(14).  

https://www.canlii.org/en/on/onsc/doc/2012/2012onsc234/2012onsc234.html#par21:~:text=%5B22%5D,Farrell%2C%20supra.
https://www.canlii.org/en/bc/bcsc/doc/2002/2002bcsc1022/2002bcsc1022.html#par68:~:text=%5B68%5D,%2C%20supra.
https://laws-lois.justice.gc.ca/eng/acts/B-3/section-50.html#:~:text=(13)%C2%A0A,of%20such%20obligations.
https://laws-lois.justice.gc.ca/eng/acts/B-3/section-50.html#:~:text=(14)%C2%A0A%20provision%20for%20the%20compromise%20of%20claims%20against%20directors%20may%20not%20include%20claims%20that
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41. The Proposal provides for a release of claims available to creditors against the directors 

and officers of the Company for which they may be liable in such capacities other than the 

obligation to make payment in the manner and to the extent described in the Proposal.37 

The Proposal further provides that it does not affect claims against the directors and officers 

of the Company that are not permitted to be released under section 50(14) of the BIA.38  

42. As part of its statutory duties under section 50(10)(b) of the BIA, the Proposal Trustee 

performed a review of the Company’s financial records in order to identify whether 

reasonableness of the decision to include in the Proposal a provision that stipulates that 

sections 95 to 101 of the BIA do not apply in respect of the proposal.39  

43. The Proposal Trustee determined that no transactions occurred within the statutory look-

back period under section 95 of the BIA. Accordingly, the Trustee considers it reasonable 

that the Proposal excludes sections 95 to 101 of the BIA and any comparable provisions 

under federal or provincial law.40  

44. Additionally, the Proposal Trustee concluded that there are no known facts mentioned in 

section 173 of the BIA that may be proven against the Company, except for the fact that, 

as at the date of the Second Report, the value of the Company’s assets was less than fifty 

cents on the dollar of its unsecured liabilities, as referenced in section 173(1)(a) of the BIA. 

However, as noted above, the Company is actively generating sales leads and seeking 

 
37 Second Report, para 2.2.  
38 Second Report, para. 14.7.  
39 BIA, s. 50(10)(b).   
40 Second Report, para. 13(b) 

https://laws-lois.justice.gc.ca/eng/acts/B-3/section-50.html#:~:text=(b)%C2%A0send,to%20be%20held.
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investment from external parties, and the Proposal Trustee is of the opinion that such sales, 

if obtained, would improve the asset position of the Company and provide security for its 

obligations under the Proposal.41 

C. THE PROPOSAL IS CALCULATED TO BENEFIT THE GENERAL BODY OF 

CREDITORS  

45. Under the second branch of the test for sanctioning a proposal, the Court must be satisfied 

that the proposal is calculated to benefit the general body of creditors.42  

46. Courts have declined to approve proposals where, (i) the proposal primarily benefits parties 

other than creditors, (ii) where there has been inadequate disclosure of the debtor’s assets 

and related encumbrances, or (iii) where the proposal, by its terms, is inherently destined 

to fail.43 

47. None of those circumstances are present in this case.  Rather, the Trustee is of the opinion 

that the Company’s Proposal is advantageous to the creditors because, in part, it is expected 

that the Company’s affected creditors would receive no distributions from the Company’s 

estate if the Company were to become bankrupt, whereas the Proposal represents an 

opportunity – through the Company’s efforts to restructure and continue operations – for 

the creditors to derive a greater benefit than would be realized from a forced liquidation of 

the Company’s assets. 44 

 
41 Second Report, para 13(c).   
42 Kitchener Frame Limited (Re), 2012 ONSC 234 at para 22. 
43 Abou-Rached (In Bankruptcy), 2002 BCSC 1022, at para 78. 
44 Second Report, para 14(b).   

https://www.canlii.org/en/on/onsc/doc/2012/2012onsc234/2012onsc234.html#par21:~:text=%5B22%5D,Farrell%2C%20supra.
https://www.canlii.org/en/bc/bcsc/doc/2002/2002bcsc1022/2002bcsc1022.html#par68:~:text=%5B78%5D,%2C%20supra.
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48. Further, the Proposal Trustee is satisfied that there has been full disclosure of the 

Company’s assets and encumbrances.   

49. Given the foregoing, the Proposal Trustee submits that the Proposal satisfies this second 

prong of the test. 

D. THE PROPOSAL IS MADE IN GOOD FAITH  

50. The Company has been acting in good faith throughout the NOI Proceedings.  

51. The Proposal, once implemented, will benefit the Company’s stakeholders but most 

importantly will facilitate the implementation of the Company’s restructuring.  

52. For these reasons, among others, the Proposal has been made in good faith and should be 

approved by the Court.  

E. THE RELEASES SHOULD BE APPROVED 

53. Section 14.7 of the Proposal provides releases for the directors with respect to sections 95 

to 105 of the BIA. Section 14.9 of the Proposal provides that upon Court approval of the 

Proposal, any creditor’s claim against a director will be fully compromised and 

extinguished.  

54. The Releases were included in the Proposal and were available to creditors at the time of 

the Creditors’ Meeting for consideration. 
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55. The Proposal includes a qualifying provision, indicating that “nothing herein shall release 

or discharge or be deemed to have released or discharged any Claims against Directors that 

cannot be released or discharged pursuant to Section 50(14) of the Act.” 

56. Section 50(14) of the BIA provides: 

A provision for the compromise of claims against directors may not include claims 

that 

(a) relate to contractual rights of one or more creditors arising from contracts with 

one or more directors; or 

(b) are based on allegations of misrepresentation made by directors to creditors or 

of wrongful or oppressive conduct by directors.45 

57. The Company submits that the reference to section 50(14) applies to all Releases as set out 

in the Proposal. For greater clarity, such clarification has been included in the proposed 

Order approval the Proposal. 

58. The Court considers certain factors in determining whether to grant a third-party release. 

It is not necessary for each of these factors to apply in order for the proposed release to be 

granted:  

(i) whether the parties to be released were necessary to the restructuring of the 

debtor;  

(ii) whether the claims to be released are rationally connected to the purpose of 

the restructuring and necessary for it;  

 
45 S. 50(14), BIA. 

https://canlii.ca/t/7vcz#sec50
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(iii) whether the restructuring could succeed without the releases;  

(iv) whether the parties being released contributed to the restructuring; and  

(v) whether the releases benefit the debtors as well as the creditors generally.46  

59. As stated above, the Releases are all subject to the exception in section 50(14) of the BIA 

and therefore explicitly do not release or discharge any claim that is not permitted to be 

released against officers and directors of the Company pursuant to section 50(14) of the 

BIA. 

60. The terms of the Proposal, including the releases are reasonable and have been calculated 

to benefit the general body of creditors, and the Proposal has been made in good faith. The 

Released Parties have worked diligently towards, or otherwise facilitated, the Proposal, 

including communicating with stakeholders and creditors. 

61. The requisite majority of creditors voted in favour of the Proposal and the Proposal was 

therefore accepted. No creditor voted against the Proposal.   

62. The Proposal Trustee is supportive of the Releases. 

63. No creditor or other party will be unfairly prejudiced by the Order sought in connection 

with the Motion. 

 
46 ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp., 2008 ONCA 587.  

https://www.canlii.org/en/on/onca/doc/2008/2008onca587/2008onca587.html
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PART IV - ORDER REQUESTED 

64. For the foregoing reasons, the Company respectfully requests this Honourable Court grant 

the Approval Order in the form proposed at Tab 3 of the Motion Record.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 28th day of November, 2025. 

 

          
 Greg Azeff / Gina Rhodes 
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SCHEDULE “B” 

TEXT OF STATUTES, REGULATIONS & BY - LAWS 

Bankruptcy and Insolvency Act, RSC 1985, c B-3 

 

Trustee to monitor and report 

 

50 (10) Subject to any direction of the court under paragraph 47.1(2)(a), the trustee under a 

proposal in respect of an insolvent person shall, for the purpose of monitoring the insolvent 

person’s business and financial affairs, have access to and examine the insolvent person’s property, 

including his premises, books, records and other financial documents, to the extent necessary to 

adequately assess the insolvent person’s business and financial affairs, from the filing of the 

proposal until the proposal is approved by the court or the insolvent person becomes bankrupt, and 

shall 

 

(a) file a report on the state of the insolvent person’s business and financial affairs — 

containing the prescribed information, if any — 

 

(i) with the official receiver without delay after ascertaining a material adverse 

change in the insolvent person’s projected cash-flow or financial circumstances, 

and 

 

(ii) with the court at any time that the court may order; 

 

(a.1) send a report about the material adverse change to the creditors without delay after 

ascertaining the change; and 

 

(b) send, in the prescribed manner, a report on the state of the insolvent person’s business 

and financial affairs — containing the trustee’s opinion as to the reasonableness of a 

decision, if any, to include in a proposal a provision that sections 95 to 101 do not apply 

in respect of the proposal and containing the prescribed information, if any — to the 

creditors and the official receiver at least 10 days before the day on which the meeting of 

creditors referred to in subsection 51(1) is to be held. 

 

Claims against directors — compromise 

 

50 (13) A proposal made in respect of a corporation may include in its terms provision for the 

compromise of claims against directors of the corporation that arose before the commencement 

of proceedings under this Act and that relate to the obligations of the corporation where the 

directors are by law liable in their capacity as directors for the payment of such obligations. 

 

Exception 

 

50 (14) A provision for the compromise of claims against directors may not include claims that 

 

https://canlii.ca/t/5610x
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(a) relate to contractual rights of one or more creditors arising from contracts with one or 

more directors; or 

 

(b) are based on allegations of misrepresentation made by directors to creditors or of 

wrongful or oppressive conduct by directors. 

 

Vote on proposal by creditors 

 

54 (1) The creditors may, in accordance with this section, resolve to accept or may refuse the 

proposal as made or as altered at the meeting or any adjournment thereof. 

 

Voting system 

 

(2) For the purpose of subsection (1), 

 

(a) the following creditors with proven claims are entitled to vote: 

 

(i) all unsecured creditors, and 

 

(ii) those secured creditors in respect of whose secured claims the proposal was 

made; 

 

(b) the creditors shall vote by class, according to the class of their respective claims, and 

for that purpose 

 

(i) all unsecured claims constitute one class, unless the proposal provides for more 

than one class of unsecured claim, and 

 

(ii) the classes of secured claims shall be determined as provided by subsection 

50(1.4); 

 

(c) the votes of the secured creditors do not count for the purpose of this section, but are 

relevant only for the purpose of subsection 62(2); and 

 

(d) the proposal is deemed to be accepted by the creditors if, and only if, all classes of 

unsecured creditors — other than, unless the court orders otherwise, a class of creditors 

having equity claims — vote for the acceptance of the proposal by a majority in number 

and two thirds in value of the unsecured creditors of each class present, personally or by 

proxy, at the meeting and voting on the resolution. 

 

Application for court approval 

 

58 On acceptance of a proposal by the creditors, the trustee shall 
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(a) within five days after the acceptance, apply to the court for an appointment for a 

hearing of the application for the court’s approval of the proposal; 

 

(b) send a notice of the hearing of the application, in the prescribed manner and at least 

fifteen days before the date of the hearing, to the debtor, to every creditor who has proved 

a claim, whether secured or unsecured, to the person making the proposal and to the 

official receiver; 

 

(c) forward a copy of the report referred to in paragraph (d) to the official receiver at least 

ten days before the date of the hearing; and 

 

(d) at least two days before the date of the hearing, file with the court, in the prescribed 

form, a report on the proposal. 

 

Court may refuse to approve the proposal 

 

59 (2) Where the court is of the opinion that the terms of the proposal are not reasonable or are 

not calculated to benefit the general body of creditors, the court shall refuse to approve the 

proposal, and the court may refuse to approve the proposal whenever it is established that the 

debtor has committed any one of the offences mentioned in sections 198 to 200. 
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