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Court File No. CV-17-11697-0000

ONTARIO
SUPERIOR COURT OF JUSTICE 

(Commercial List)

BETWEEN:

VOLKAN BASEGMEZ, CEM BLEDA BASEGMEZ, ANIL RUKAN BASEGMEZ, 
BA&B CAPITAL INC., SERDAR KOCTURK 

and KAAN HOLDINGS INC.

Applicants

- and

AI I AKMAN, SAMM CAPITAL HOLDINGS INC. 
and TARN FINANCIAL CORPORATION

Respondents

APPLICATION UNDER Sections 207 and 248 of the Business Corporations Act, R.S.O. 1990,
c. B.16.

NOTICE OF MOTION 
(Returnable May 1, 2018)

KPMG Inc. (“KPMG”), in its capacity as Court-appointed liquidator (in such capacity, 

the “Liquidator”) pursuant to section 207 of the Ontario Business Corporations Act (“OBCA”) 

of the effects and estate of Tam Financial Corporation (“Tarn Financial”) and appointed 

pursuant to the Winding Up Order of Justice Lederman dated September 15, 2017 (the 

“Winding Up Order”), which appointment was effective on September 25, 2017, and in its 

capacity as Court-appointed receiver and manager (in such capacities, the “Receiver”) of all of 

the assets, undertakings and properties of Tam Construction Corporation (“Tarn Construction”) 

pursuant to section 101 of the Courts of Justice Act, R.S.O. 1990, c. C. 43, as amended (“CJA”), 

and appointed pursuant to the Order of Justice McEwen dated April 13, 2018, will make a 

motion to a Judge presiding over the Commercial List on Tuesday May 1, 2018 at 10:00 a.m. or 

as soon after that time as the Motion can be heard at the Court house located at 330 University 

Avenue, 8th Floor, Toronto, Ontario M5G 1R7.
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PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1. An Approval and Vesting Order (the “Approval and Vesting Order”) substantially in 

the form contained at Tab 3 of the Motion Record herein, approving the sale transaction (the 

“Transaction”) contemplated by an asset purchase agreement between Tam Financial and 

Sunray Group of Hotels Inc. (“Sunray”) dated April 20, 2018 (the “Asset Purchase 

Agreement”) and vesting in Sunray Tam Financial’s right, title and interest in and to the assets 

described in the Asset Purchase Agreement (the “Purchased Assets”);

2. An Order (the “Disputed Deposits Resolution Procedure Order”) substantially in the 

form contained at Tab 5 of the Motion Record herein, establishing a procedure (the “Disputed 

Deposits Resolution Procedure”) for the resolution of disputed deposits (“Disputed Deposits”) 

asserted by purchasers of proposed condominium units (the “Purchasers”) in the contemplated 

residential condominium development located at 2035 Kennedy Road, Toronto, Ontario, known 

as the “The Kennedys” (the “Development Project”); and

3. An Order (the “Termination Entitlement Order”) substantially in the fonn contained at 

Tab 6 of the Motion Record herein, ordering and declaring, among other things, that the Receiver 

is entitled to rely upon the Construction Financing Early Termination Condition (as defined 

below) to terminate the Agreements of Purchase and Sale entered into by Tarn Construction with 

Purchasers (the “APSs”) on behalf of Tam Construction and that the Receiver is hereby 

authorized to give notice of termination to terminate the APSs at any time after the granting of 

the Termination Entitlement Order without damages claims arising thereunder; and

4. Such further and other relief as this Honourable Court may deem just.

5. THE GROUNDS FOR THE MOTION ARE:

Winding Up Order

6. Pursuant to the Winding Up Order, KPMG was appointed as Liquidator of the effects and 

estate of Tam Financial, with such appointment effective on September 25, 2017, and with the 

powers and obligations set forth in Part XVI of the OBCA and the Winding Up Order;
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Sale Process

7. Pursuant to the Sale Process Order of Justice McEwen dated November 29, 2017 (the 

“Sale Process Order”), the Court approved a sale process (the “Sale Process”) authorizing the 

Liquidator to retain Colliers Macaulay Nicolls Inc. (“Colliers”) and to market and solicit interest 

in and opportunities for a sale of all or part of the assets of Tam Financial (the “Assets”);

8. Capitalized tenns used in this section of the Notice of Motion and not otherwise defined 

herein shall have the same meaning ascribed to them in the Sale Process;

9. The Sale Process contemplates a two-phase process, as further described in the Third 

Report of the Liquidator and the First Report of the Receiver dated April 24, 2018 (the 

“Report”). The Liquidator has undertaken the Sale Process in accordance with its tenns;

10. The Phase II Bid Deadline in the Sale Process was March 22, 2018. Given that multiple 

Phase II Bids were received and the value of same were close in range, in accordance with the 

Sale Process, the Liquidator and Colliers invited six of the Qualified Phase I Bidders to review 

their Phase II Bids and provide any final revisions to their submission by April 9, 2018 (the

“Final Phase II Bid”);

The Successful Bid

11. Following its review of the Final Phase II Bids received, the Liquidator and Colliers 

determined that Sunray is the Successful Bidder in the Sale Process and that Pinnacle 

International One Lands hie. (“Pinnacle”) is the Back-Up Bidder and provided notice to each 

party on April 13, 2018;

12. The Successful Bid is the highest and/or best Qualified Phase II Bid as determined by the 

Liquidator and Colliers, taking into account financial and contractual tenns and the factors 

relevant to the Sale Process, including those factors affecting the cost, speed and certainty of 

consummating the proposed sale and the claims likely to be created by such Bid in relation to 

other Bids;
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13. In the Liquidator’s view, the Asset Purchase Agreement represents the highest and best 

outcome from the Sale Process and maximizes value for Tarn Financial’s stakeholders. 

Accordingly, the Liquidator recommends that the Court grant the Approval and Vesting Order;

Receivership Order

14. On April 13, 2018, upon the application of the Liquidator, the Court issued an Order (the 

“Receivership Order”) authorizing the appointment of KPMG as Receiver of all of the assets, 

undertakings and properties of Tam Construction pursuant to section 101 of the CJA;

15. The main puipose of the Receivership Order is to allow the Receiver to undertake the 

Deposit Confirmation Procedure (as defined below) and to deal with the APSs entered into by 

Tam Construction with Purchasers in the contemplated Development Project at the real property 

municipally known as 2035 Kennedy Road, Toronto, Ontario (the “Real Property”);

Deposit Confirmation Procedure

16. On April 13, 2018, the Court issued an order (the “Deposit Confirmation Procedure 

Order”) approving and establishing a procedure for confirming the Deposits (as defined in the 

Deposit Confirmation Procedure Order) that have been paid to Tam Construction by Purchasers 

of the pre-sold, unbuilt condominium units at the Development Project (the “Deposit 

Confirmation Procedure”);

17. Capitalized tenns used in this section of the Notice of Motion and not otherwise defined 

herein shall have the same meaning ascribed to them in the Deposit Confirmation Procedure 

Order;

18. As further particularized in the Report, the Deposit Confinnation Procedure contemplates 

the confinnation and assertion of Deposits in two stages given that Deposits are continuing to be 

made by Purchasers pursuant to the tenns of their APSs;

19. The Receiver is currently undertaking the Deposit Confinnation Procedure;
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Disputed Deposits Resolution Procedure

20. Capitalized terms used in this section of the Notice of Motion and not otherwise defined 

herein shall have the same meaning ascribed to them in the draft Disputed Deposits Resolution 

Procedure Order contained at Tab 5 of the Motion Record;

21. As further described in the Report, the Disputed Deposits Resolution Procedure sets out a 

procedure for the Receiver to follow in order to allow for the resolution of Disputed Deposits 

arising from the Deposit Confirmation Procedure and for the determination of Proven Deposits;

22. The Receiver has sought input from Tarion Warranty Corporation (“Tarion”) and The 

Guarantee Company of North America (“The Guarantee Company”) regarding the proposed 

Disputed Deposits Resolution Procedure Order given the Tarion warranty bond and the security 

held by the Guarantee Company;

23. In the Receiver’s view, the Disputed Deposits Confirmation Procedure is appropriate and 

reasonable in the circumstances;

Advice and Direction re: Entitlement to Terminate the APSs

24. Pursuant to paragraph 18 of the Receivership Order, the Receiver may apply to the Court 

for advice and directions in the discharge of its powers and duties thereunder;

25. The Purchased Assets contemplated in the Asset Purchase Agreement include the Real 

Property and exclude, among other things, the shares of Tam Construction and the APSs;

26. The Receiver is seeking the Court’s advice and directions with respect to: (i) its ability to 

terminate the APSs in accordance with the terms of the APSs and, in particular, in accordance 

with the Construction Financing Early Termination Condition; and (ii) the timing of its ability to 

terminate the APSs without damages based upon the Construction Financing Early Termination 

Condition;

27. Schedule E to the APS is entitled “Tarion Warranty Corporation Statement of Critical 

Dates and Addendum” (the “Tarion Addendum”). Section 6(a) of the Tarion Addendum 

provides that Tam Construction and the Purchaser may include conditions in the APS that, if not
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satisfied, give rise to early termination of the APS provided that such conditions comply with the 

Early Termination Conditions listed therein (the “Early Termination Conditions”). Section 

6(b) of the Tarion Addendum limits the types of Early Termination Conditions to those listed in 

Schedule A to the Tarion Addendum;

28. Schedule “A” to the Tarion Addendum sets out certain of the permitted Early 

Termination Conditions. Section 1 (b)(ii) of Schedule “A” to the Tarion Addendum provides that 

the Vendor is permitted to make the APSs conditional upon “Receipt by the Vendor of 

confirmation that financing for the project on terms satisfactory to the Vendor has been arranged 

by a specified date”;

29. The Early Termination Conditions contained in Appendix A to the Tarion Addendum 

includes the following condition: “Receipt by the Vendor of confirmation that financing for the 

project on terms satisfactory to the Vendor has been arranged by October 9, 2018.”

(“Construction Financing Early Termination Condition”);

30. As further set out in the Report, in the Receiver’s view, Tam Construction has no ability 

to satisfy the Construction Financing Early Termination Condition as of the date of the Report 

and it is inevitable and predestined that Tam Construction will have no ability to satisfy the 

Construction Financing Early Termination Condition by October 9, 2018;

31. Paragraph 25(a) of Schedule “A” (Additional Provisions) to the APSs provides that in the 

event that the APS is terminated pursuant to the Tarion Addendum, within 10 days of such 

termination Tam Construction must refund all monies paid by the Purchaser including deposit(s) 

and monies for upgrades and extras, together with interest from the date such monies were paid 

to Tam Construction. Interest shall be calculated in accordance with the Condominium Act, 1998 

(Ontario);

32. Accordingly, in such circumstances, Tam Construction’s liability to a Purchaser is 

limited to the paying the amounts described in paragraph 25(a) of Schedule “A to the APSs;

33. In the Receiver’s view, the Construction Financing Early Termination Condition camiot 

be fulfilled as of the date of the Report and it is inevitable that the Construction Financing Early 

Termination Condition will not be able to be fulfilled by Tam Construction by October 9, 2018;
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34. The Receiver is further of the view that waiting to terminate the APSs after October 9, 

2018 negatively impacts the Purchasers that would be entitled to the return of their Deposits in 

accordance with the terms of their APS;

General

35. Rules 3 and 37 of the Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as 

amended;

36. Section 101 of the CJA;

37. Part XVI of the OBCA; and

38. Such further and other grounds as the lawyers may advise and this Honourable Court may 

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

39. The Liquidator’s Third Report and the Receiver’s First Report dated April 24, 2018; and

40. Such further evidence as the lawyers may advise and this Honourable Court may permit.

April 24, 2018 MILLER THOMSON LLP
Scotia Plaza
40 King Street West, Suite 5800 
Toronto Ontario M5H3S1,

Kyla Mahar LSO#: 44182G
Tel: 416.597.4303 / Fax: 416.595.8695

Stephanie De Caria LSO#: 68055L
Tel: 416.597.2652 / Fax: 416.595.8695

Lawyers for KPMG Inc., in its capacity as 
Liquidator of Tam Financial Corporation and 
Receiver of Tam Construction Corporation.

TO: The Service List Attached hereto as Schedule “A”
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AND TO: BENNETT JONES LLP
3400 One First Canadian Place
P.O. Box 130
Toronto, ON M5X 1A4

Andrew J. Jeanrie
Tel: 416.777.4814
Email: jeanriea@bennettjones.com
Fax: 416.863.1716

AND TO: LEVINE CONSULTANTS LTD
34 Oriole Rd
Toronto ,ON M4V-2E8

Philip J. Levine
Tel: 416.471.1180
Email: phil@levineconsultants.com

AND TO: GOWLING WLG (CANADA) LLP
1 First Canadian Place
Suite 1600
100 King Street West
Toronto ON, M5X 1G5

E. Patrick Shea
Tel: 416.862.7525
Email: Patrick.shea@gowlingwlg.com
Fax: 416.862.7661

Christopher Stanek
Tel: 416.862.7525
Emai 1: Cliri stopher. stanek@gowl ingwlg. com
Fax: 416.862.7661

Lawyers for Volkan Basegmez, Cem Bleda Basegmez, Anil Rukan Basegmez, 
BA&B Capital Inc., Serdar Kocturk and Kaan Holdings Inc.
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AND TO: TEPLITSKY, COLSON LLP
70 Bond Street|
Suite 200
Toronto, ON M5B 1X3

Ian Roher
Tel: 416.865.5311
Email: iroher@teplitskycolson.com
Fax: : 416.365.0695

Jonathan Kulathungam
Tel: 416.865.5311
Email: jkulathungam@teplitskycolson.com
Fax: 416.365.0695

Eitan Kadouri
Tel: 416.865.5325
Email: ekadouri@teplitskycolson.com
Fax: 416.365.0695

Eden Ifergan
Tel: 416.865.5307
Email: eifergan@teplitskycolson.com
Fax: 416.365.0695

Lawyers for Ali Akman and SAMM Capital Holdings Inc.

AND TO: MCCARTHY TETRAULT LLP
Suite 5300
Toronto Dominion Bank Tower
Toronto ON M5K 1E6

Geoff R. Hall
Tel: 416.601.7856
Email: ghall@mccarthy.ca
Fax: 416.868.0673

Adam Goldenberg
Tel: 416.601.8357
Email: agoldenberg@mccarthy.ca
Fax: 416.868.0673

Lawyers for the Appellants, Ali Akman and SAMM Capital Holdings Inc.
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AND TO: MERIDIAN CREDIT UNION
50 Ronson Drive,
Unit 155
Toronto, ON M9W 1B3

Ryan Topple
Tel: 416.438.9351
Email: ryan.topple@meridiancu.ca
Fax: 416.438.3023

Zenon Iwachiw
Tel: 416.438.9351
Email: zenon.iwachiw@meridiancu.ca
Fax: 416.438.3023

Brian Mocha
Tel: 905.988.4042 ext, 2435
Email: brian.mocha@meridiancu.ca
Fax: 416.438.3023

AND TO: SCARFONE HAWKINS LLP
1 James Street South, 14th Floor
Hamilton, Ontario L8P 4R5

Michael Valente
Tel: 905.523.1333
Email: mvalente@shlaw.ca
Fax: 905.523.5878

Lawyers for Meridian Credit Union

AND TO: KINGSETT CAPITAL INC.
66 Wellington Street West
Suite 4400
Toronto, ON M5K 1H6

Daniel Pollack
Tel: 416.639.6587
Email: dpollack@kingsettcapital.com
Fax: 416.687.6701
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AND TO: LAX O’SULLIVAN LISUS GOTTLIEB LLP
145 King Street West
Suite 2750
Toronto, ON M5H

Matthew Gottlieb
Tel: 416.598.1744
Email: mgottlieb@counsel-toronto.com

Andrew Winton
Tel: 416.644.5342
Email: awinton@counsel-toronto.com
Fax: 416.598.3730

Lawyers for Kingsett Capital Inc.

AND TO: GOLDMAN SLOAN NASH & HABER LLP
480 University Avenue
Suite 1600
Toronto ON M5G 1V2

Leonard Finegold
Tel: 416.597.3376
Email: fmegold@gsnli.com
Fax: 416.597.3370

Lawyers for MCW Consultants LTD

AND TO: TORKIN MANES LLP
151 Yonge Street
Suite 1500
Toronto, ON M5C 2W7

Ryan Hauk
Tel: 416.643.8810
Email: rhauk@torkinmanes.com
Fax: 1.844.275.6200

Lawyers for Roni Excavating Limited, GFL Infrastructure Group Inc. and Skygrid 
Construction Inc.
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AND TO: TANZOLA & SORBARA PROFESSIONAL CORPORATION
10 Director Court, Suite 101
Toronto, ON L4L 7E8

Michael J. Callaham
Tel: 905.265.2252
Email: mcallahan@tanzola-sorbara.net
Fax:905.265.0667

Lawyers for The Fence People Limited.

AND TO: BAKER MCKENZIE
181 Bay St
Toronto, ON M5J 2T3

Michael Nowina
Tel: 416.863.1221
Email: michael.nowina@bakennckenzie.com
Fax: 416.863.6275

Lawyers for Global Hospitality Licensing S.a.r.l.

AND TO: LAW OFFICE OF LAURA FAIBISH
952 Old County Road
Sevema Park, Maryland 21146

G. Adam Graber
Tel: 410.757.9230
Email: adam.graber@marriott-sp.com

Laura Faibish
Email: laura.faibish@marriott-sp.com

Roz Winegrad
Email: roz.winegrad@marriott.com

Lawyers for Marriott International Inc.

AND TO: TORYS LLP
79Wellington Street West
Suite 3000
Toronto, ON M5K 1N2

Adam Slavens
Tel: 416.865.7333
Fax: 416.865.7380
Email: aslavens@torys.com

Lawyers for Tarion Warranty Corporation
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AND TO: THE GUARANTEE COMPANY OF NORTH AMERICA
4950 Yonge Street
Suite 1400, Madison Centre,
Toronto, ON M2N 6K1

Dick Longland
Tel: 416.223.9580
Email: Dick.Longland@theguarantee.com

Maria Dellostritto
Tel: 416.223.9580
Email: Maria.dellostritto@theguarantee.com

AND TO: BORDEN LADNER GERVAIS
Bay Adelaide Centre, East Tower
22 Adelaide Street West
Suite 3400
Toronto, ON, M5H 4E3

Alex MacFarlane
Tel: 416.367.6305
Email: AMacFarlane@blg.com
Fax: 416.367.6749

Lawyers for The Guarantee Company of North America

AND TO: SHAPIRO REAL ESTATE AND BUSINESS LAWYERS
333Sheppard Avenue East, Suite 201
Toronto, ON M2N 3B3

Garry Shapiro
Tel: 416.224.0808
Email: gshapiro@garryshapirolaw.com
Fax: 416.224.0818

Lawyers for Sunray Group of Hotels Inc.

AND TO: J. JOHN O’DONOGHUE PC
2200 Yonge Street, Suite 1301
Toronto, ON M5S 2C6

John O’Donoghue
Tel: 416.932.4945
Email: jod@bellnet.ca
Fax: 416.481.0618

Lawyers for Pinnacle International One Lands Inc.
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AND TO: CANADA REVENUE AGENCY 
c/o DEPARTMENT OF JUSTICE
Ontario Regional Office
The Exchange Tower, Box 36
130 King Street West, Suite 3400
Toronto ON M5X 1K6

Diane Winters
Tel: 416.973.3172
Email: diane.winters@justice.gc.ca
Fax: 416.973.0810

Lawyers for Canada Revenue Agency

AND TO: HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF 
ONTARIO AS REPRESENTED BY THE MINISTER OF FINANCE
Legal Services Branch
33 King Street West, 6th Floor
Oshawa, ON L1H 8H5

Kevin O'Hara
Tel: 905.433.6934
Email:kevin.ohara@ontario.ca
Fax: 905.436.4510

agadia@kpmg.ca; jmbradley@kpmg.ca; mrethore@kpmg.ca; kmahar@millerthomson.com; 
sdecaria@millerthomson.com;Patrick.shea@gowlingwlg.com;
Cliristopher.stanek@gowlingwlg.com; ghall@mccarthy.ca; agoldenberg@mccarthy.ca; 
ryan.topple@meridiancu.ca; zenon.iwachiw@meridiancu.ca; brian.mocha@meridiancu.ca; 
mvalente@shlaw.ca; dpollack@kingsettcapital.com; awinton@counsel-toronto.com; 
mgottlieb@counsel-toronto.com; fmegold@gsnli.com; rhauk@torkimiianes.com; 
michael.nowina@bakenuckenzie.com; adam.graber@mamott-sp.com; laura.faibish@marriott- 
sp.com; roz.winegrad@marriott.com; aslavens@torys.com; diane.winters@justice.gc.ca; 
Dick.Longland@theguarantee.com; Maria.dellostritto@theguarantee.com; 
jkulathungam@teplitskycolson.com; ekadouri@teplitskycolson.com; 
eifergan@teplitskycolson.com; jeanriea@bennettjones.com; phil@levineconsultants.com; 
AMacfarlane@blg.com; iroher@teplitskycolson.com; gshapiro@garryshapirolaw.com; 
kevin.ohara@ontario.ca; mcallahan@tanzola-sorbara.net; jod@bellnet.ca.
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I. INTRODUCTION AND SUMMARY OF PROCEEDINGS

1. On February 13, 2017, Volkan Basegmez, Cem Bleda Basegmez, Anil Rukan Basegmez, 

BA&B Capital Inc., Serdar Kocturk and Kaan Holdings Inc. (collectively, the 

“Applicants”) commenced an application (the “Application”) before the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) under sections 207 and 248 of the 

Business Corporations Act, R.S.O. 1990, c. B.16 seeking an Order winding up Tam 

Financial Corporation (“Tarn Financial”) and appointing KPMG Inc. (“KPMG”) as 

liquidator for that purpose. The Applicants are shareholders of Tam Financial and 

collectively hold 60% of the common shares of Tam Financial. The remaining 40% of the 

common shares of Tam Financial are held by the Respondent, SAMM Capital Floldings 

Inc. (“SAMM”), a company owned by the Respondent, Ali Akman (“Akman”).

2. The Application was heard by Justice Lederman on August 11, 2017 and on September 15, 

2017, His Honour ordered the winding up of Tam Financial pursuant to the Winding Up 

Order dated September 15, 2017 (the “Winding Up Order”), and the appointment of 

KPMG as liquidator for that purpose (in such capacity, the “Liquidator”) effective as of 

September 25, 2017 (the “Winding Up Proceedings”). A copy of the Winding Up Order 

is attached as Appendix “A” to this report, which is the Liquidator’s Third Report to the 

Court and the Receiver’s (as defined below) First Report to the Court (the “Third 

Report”).

3. The business and assets of Tam Financial include the Delta Toronto East Hotel (the 

“Hotel”) and adjoining development lands that were being developed by Tam Financial, 

through its wholly-owned subsidiary, Tam Construction Corporation (“Tarn 

Construction”), as a development known as “The Kennedys” (the “Development 

Project”) located at 2035 Kennedy Rd., Scarborough Ontario (the “Real Property”).

4. On October 6, 2017, AJanan and SAMM (collectively, the “Appellants”) filed a Notice of 

Appeal (the “Notice of Appeal”) with the Divisional Court of the Ontario Superior Court 

of Justice (the “Divisional Court”) appealing the Winding Up Order (the “Appeal”). The 

Appeal was heard on January 30, 2018 by the Divisional Court and on February 6, 2018, 

the Divisional Court dismissed the Appeal.
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5. The Liquidator issued its first report to the Court on November 13, 2017 (the “First 

Report”). On November 16, 2017, the Liquidator issued a first supplemental report to the 

Court (the “First Supplemental Report”) and on November 28, 2017, the Liquidator 

issued a second supplemental report to the First Report (the “Second Supplemental 

Report”).

6. As detailed in the First Report, the First Supplemental Report and the Second Supplemental 

Report, the Liquidator brought a motion (the “Sale Process Motion”) seeking an Order 

(the “Sale Process Order”), among other things: (a) authorizing the Liquidator to enter 

into and approving a marketing and listing agreement between the Liquidator and CBRE 

Limited (“CBRE”) dated November 10, 2017; (b) approving the sale process (the “Sale 

Process”); and (c) authorizing, but not obligating, the Liquidator to file a consent to sever 

the Real Property.

7. The Sale Process Motion was scheduled to be heard before the Court on November 17, 

2017. The Sale Process Motion was adjourned on an unopposed basis to November 24, 

2017 to allow the Applicants, SAMM and Akman time to formalize a settlement that the 

parties advised the Liquidator had been reached between them in principle.

8. The settlement was not finalized by November 24, 2017 and the Sale Process Motion was 

heard on that day and was unopposed except for the Order seeking the approval of a 

marketing and listing agreement between the Liquidator and CBRE. This aspect of the 

relief sought was opposed by SAMM and Akman. On November 24, 2017, Justice 

McEwen declined to grant the Order approving the marketing and listing agreement 

between the Liquidator and CBRE.

9. Justice McEwen directed the Liquidator to retain another marketing and listing agent and 

adjourned the Sale Process Motion to allow the Liquidator to do so. Thereafter, on 

November 29, 2017, Justice McEwen granted the Sale Process Order which, among other 

things: (a) approved the retention by the Liquidator of Colliers Macaulay Nicolls Inc. 

(“Colliers”) to be the marketing and listing agent; and (b) approved the Sale Process 

including revisions thereto, in order to address the change in the marketing and listing 

agent. A copy of the Sale Process Order is attached as Appendix “B” to this Third Report.
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10. On December 6, 2017, the Liquidator brought a motion seeking an order (the “OMB 

Appeals Order”) authorizing, but not obligating, the Liquidator to file two Notice of 

Appeals with the Ontario Municipal Board (“OMB”) in respect of the Real Property. 

Justice McEwen granted the OMB Appeals Order on the same date.

11. The Liquidator issued its second report to the Court on April 9, 2018 (the “Second 

Report”). As detailed in the Second Report, the Liquidator brought a motion returnable 

on April 13, 2018 seeking:

a. An Order (the “Claims Procedure Order”) approving and establishing a procedure 

for the solicitation, resolution and barring of certain claims against Tam Financial (the 

“Claims Process”);

b. An Order (the “Receivership Order”) authorizing the appointment of KPMG as 

receiver and manager over the properties, assets and undertakings of Tarn Construction 

(in such capacities, the “Receiver”) pursuant to section 101 of the Courts ofJustice Act 

R.S.O. 1990, c. C.43;

c. An Order (the “Deposit Confirmation Procedure Order”) approving and establishing 

a procedure for confirming the Deposits (as defined in the Deposit Confirmation 

Procedure Order) that have been paid to Tam Construction by purchasers of the pre­

sold, unbuilt condominium units at the Development Project (the “Deposit 

Confirmation Procedure”); and

d. An Order (the “April Ancillary Order”) (i) authorizing an increase in the maximum 

principal amount of the Borrowings Charge (as defined in the Winding Up Order) by 

$1,000,000 (the “Increased Borrowing Amount”) from $2,000,000 to $3,000,000 and 

addressing the priority of the Borrowings Charge in respect of the Increased Borrowing 

Amount; (ii) approving the fees of the Liquidator and the Liquidator’s legal counsel 

from the date of the Winding Up Order to December 31, 2017; and (iii) approving the 

First Supplemental Report, the Second Supplemental Report and the Second Report 

and the activities and conduct of the Liquidator as set out therein.

12. On April 13, 2018, the Court granted the Claims Procedure Order, the Receivership Order, 

the Deposit Confirmation Procedure Order and the April Ancillary Order. A copy of the
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Second Report (without appendices), the Claims Procedure Order, the Receivership Order 

and the Deposit Confirmation Procedure Order are attached as Appendix “C”, Appendix 

“D”, Appendix “E” and Appendix “F”, respectively, to this Third Report.

13. Capitalized terms not defined herein shall have the meanings set out in the Winding Up 

Order, the Sale Process Order, the Claims Procedure Order and the Deposit Confirmation 

Procedure Order.

II. PURPOSE OF THIS THIRD REPORT

14. The puipose of this Third Report is to update this Honourable Court with respect to:

a. The outcome of the Sale Process;

b. The commencement of the Claims Process;

c. The commencement of the Deposit Confirmation Procedure;

d. The advice and directions being sought by the Receiver from the Court in accordance 

with paragraph 18 of the Receivership Order. The Receiver is seeking advice and 

directions regarding its ability to terminate the Agreements of Purchase and Sale (the 

“APSs”) entered into by Tam Construction with purchasers of proposed condominium 

units in the contemplated Development Project (the “Purchasers”) in accordance with 

the terms of the APSs and, in particular, the condition contained at Appendix A of 

Schedule E to the APSs entitled “Tarion Warranty Corporation Statement of Critical 

Dates and Addendum” which states: “Receipt by the Vendor of confirmation that 

financing for the project on terms satisfactory to the Vendor has been arranged by 

October 9, 2018” (the “Construction Financing Early Termination Condition”); 

and

e. To provide the Court with the necessary information to support the following relief:

(i) an Approval and Vesting Order (the “Approval and Vesting Order”) 

substantially in the form contained at Tab 3 of the Liquidator and Receiver’s 

Motion Record dated April 24, 2018 (the “Motion Record”), among other 

things, approving the sale transaction (the “Transaction”) contemplated by 

an asset purchase agreement between Tam Financial and Sum-ay Group of 

Hotels hie. (“Sunray”) dated April 20, 2018 (the “Asset Purchase
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Agreement”) and vesting in Sunray Tam Financial’s right, title and interest 

in and to the assets described in the Asset Purchase Agreement (the 

“Purchased Assets”);

(ii) an Order (the “Disputed Deposits Resolution Procedure Order”)

substantially in the form contained at Tab 5 of the Motion Record 

establishing a procedure for the resolution of disputed deposits (“Disputed 

Deposits”) asserted by Purchasers of proposed condominium units in the 

contemplated Development Project (the “Disputed Deposits Resolution 

Procedure”); and

(iii) an Order (the “Termination Entitlement Order”) substantially in the form 

contained at Tab 6 of the Motion Record ordering and declaring, among 

other things, that the Receiver is entitled to rely upon the Construction 

Financing Early Termination Condition to terminate the APSs on behalf of 

Tam Construction and that the Receiver is hereby authorized to give notice 

of termination to terminate the APSs at any time after the granting of the 

Tennination Entitlement Order without damages claims arising thereunder.

15. Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian 

dollars.

16. The information contained in this Third Report has been obtained from the books and 

records and other information of Tam Financial or Tam Construction. The accuracy and 

completeness of the financial information contained herein has not been audited or 

otherwise verified by the Liquidator or the Receiver, and the Liquidator and the Receiver 

do not express an opinion or provide any other form of assurance with respect to the 

information presented herein or relied upon by the Liquidator or the Receiver in preparing 

this Third Report.

17. Future oriented financial infonnation reported or relied on in preparing this Third Report 

is based on Tam Financial management’s assumptions regarding future events; actual 

results may vary from forecast and such variations may be material.
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III. OUTCOME OF THE SALE PROCESS

Details Relating to the Sale Process

18. As set out in the Second Report, on November 29, 2017, the Liquidator sought and received 

the Court’s approval to retain Colliers as the marketing and listing agent and to implement 

the Sale Process, which established the process pursuant to which the Liquidator, through 

Colliers, would market the Assets and determine the Successful Bid(s).

19. Capitalized terms used in this section of the Third Report are as defined in the Sale Process 

Order attached hereto as Appendix “B”, unless otherwise defined herein.

20. The Sale Process contemplated a two-phase process with the following initial key 

milestones:

(i) Phase I Bid Deadline - January 31, 2018

(ii) Phase 11 Bid Deadline - February 23, 2018, and

(iii) Anticipated Timing for Sale Hearing - March 23, 2018

21. For the reasons set out in the Second Report, the Sale Process was not commenced until 

January 3, 2018. In light of the delay in commencing the Sale Process and pursuant to 

paragraph 4 of Sale Process, the key milestone dates were extended by the Liquidator and 

Colliers to the following:

(i) Phase I Bid Deadline - February 15, 2018

(ii) Phase II Bid Deadline - March 9, 2018, and

(iii) Anticipated Timing for Sale Hearing - April 9, 2018

22. Prior to commencing the Sale Process, Colliers, in consultation with the Liquidator, 

prepared a list of potential interested parties that were invited to participate in the Sale 

Process. Colliers also used its worldwide network to ensure that the opportunity was 

appropriately publicized. Colliers sent out an electronic blast of the Investment Profile, the 

form of Confidentiality Agreement and the Sale Process Order (collectively the “Teaser”) 

to approximately 1,350 parties on January 3, 2018. The Teaser was sent for a second time 

on January 10, 2018 and a third time on January 29, 2018. Information pertaining to the 

Sale Process was also posted on Colliers and the Liquidator’s websites.
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23. In the first phase of the Sale Process, 68 Interested Parties met the preliminary participant 

requirements set out in the Sale Process (the “Phase I Participant Requirements”), which 

included executing a Confidentiality Agreement and an Acknowledgment of Sale Process. 

The Interested Parties that met the Phase I Participant Requirements were provided with a 

Confidential Information Memorandum and access to an electronic data room by Colliers 

in order to prepare and submit a Phase I Bid by the Phase I Bid Deadline.

24. Commencing on January 9, 2018, the electronic data room was made available to those 

parties who signed Confidentiality Agreements. In addition, nine Interested Parties 

requested and were provided with a formal tour of the Hotel with Colliers, the Liquidator 

and the Hotel general manager and engineer prior to the Phase I Bid Deadline.

25. In order to ensure that all Interested Parties participated in the Sale Process and were 

provided adequate time to complete their Phase I Bids, following the dismissal of the 

Appeal that occurred on February 6, 2018, and pursuant to paragraph 4 of the Sale Process, 

the key milestone dates were further extended by Colliers and the Liquidator. On February 

8, 2018, Colliers advised all parties participating in the Sale Process that the milestone 

dates under the Sale Process were revised as follows:

(i) Phase I Bid Deadline - February 28, 2018

(ii) Phase II Bid Deadline - March 22, 2018, and

(iii) Anticipated Timing for Sale Hearing - April 23, 2018.

The revised deadlines were also posted to the Liquidator’s website.

26. The Sale Process provides that a Phase I Bid, being a Non-Binding APA including a mark­

up to the Template APA (which was available to Interested Parties in the data room) 

identifying the proposed changes to the Template APA, had to be submitted by the Phase 

I Bid Deadline of noon (Eastern time) on February 28, 2018.

27. Pursuant to the Sale Process, it was recommended that Bidders submit a Phase I Bid for all 

of the Assets. However, the Sale Process allows for a Phase I Bid to be a Portion Bid for 

the Hotel Assets or the Development Assets.

28. 13 formal Phase 1 Bids and 1 informal bid were received by the Phase I Bid Deadline. 

None of the Phase I Bids received were Portion Bids.
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29. Following, the Phase I Bid Deadline, the Phase I Bids were reviewed by the Liquidator and 

Colliers, in consultation with the Secured Lenders, to determine the Qualified Phase I 

Bidders. 12 Phase I Bidders were deemed to be Qualified Phase I Bidders, and were 

notified in early March, 2018 of such designation and invited to participate in the second 

phase of the Sale Process wherein they were given access to an expanded data room by 

Colliers in order to complete their due diligence prior to submitting a Phase II Bid.

30. Certain Qualified Phase I Bidders who had not previously toured the Hotel also requested 

and were provided a formal tour of the Hotel with Colliers, the Liquidator and the Hotel 

general manager and engineer prior to the Phase II Bid Deadline.

31. The Sale Process provides that a Phase II Bid, may not be conditional on obtaining 

financing, any internal approval or on the outcome or review of due diligence. A Phase II 

Bid is to include a Binding APA executed by the Qualified Phase I Bidder with a markup 

showing changes from the Template APA and, among other things, a Good Faith Deposit 

equal to ten percent of the total purchase price. The Phase II Bids were to be received by 

the Phase II Bid Deadline of noon (Eastern time) on March 22, 2018.

32. Seven Phase II Bids were received by the Phase II Bid Deadline. The Liquidator and 

Colliers, in consultation with the Secured Lenders, reviewed the Phase II Bids and the 

Liquidator and Colliers sought clarification from the Qualified Phase I Bidders on the terms 

of their Phase II Bids in order to properly consider the value of each Phase II Bid, and to 

determine the next step in the Sale Process to move towards the selection of a Successful 

Bid and a Back-Up Bid.

33. The Sale Process provided flexibility in the event that more than one Qualified Phase II 

Bid was received by the Phase II Bid Deadline, and allowed the Liquidator and Colliers to:

a. Conduct an auction amongst the Qualified Phase II Bidders, on terms to be determined 

by the Liquidator, to determine the Successful Bid and the Back-Up Bid;

b. Negotiate with the Qualified Phase II Bidders and determine the Successful Bid and 

the Back-Up Bid; or

c. Determine which of the Qualified Phase II Bids shall be the Successful Bid and which 

of the Qualified Phase II Bids shall be the Back-Up Bid.
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34. Given that multiple Qualified Phase II Bids were received and the value of a number of the 

Phase II Bids were close in range, in accordance with the Sale Process, Colliers and the 

Liquidator invited six of the Qualified Phase 1 Bidders to review their Phase II Bids and 

provide any final revisions to then submission, including changes to the offer price, terms 

and supporting documents and to deliver any changes or clarifications to their Phase II Bid 

in a sealed envelope to Colliers by 3 p.m. (Eastern time) on April 9, 2018 and otherwise to 

confirm their current Phase II Bid (as clarified or confirmed, a “Final Phase II Bid").

35. By the 3 p.m. deadline on April 9, 2018, Colliers received five sealed envelopes from 

Qualified Phase I Bidders, which the Liquidator and Colliers opened on the morning of 

April 10, 2018 to review the Final Phase II Bids. The other Qualified Phase I Bidder that 

was invited to participate in the final phase of the Sale Process did not submit a revised bid 

but confirmed its Phase II Bid as its Final Phase II Bid.

36. The Successful Bid under the Sale Process is the highest and/or best Qualified Phase II Bid 

as determined by the Liquidator and Colliers, taking into account financial and contractual 

terms and the factors relevant to the Sale Process, including those factors affecting the cost, 

speed and certainty of consummating the proposed sale and the claims likely to be created 

by such Bid in relation to other Bids.

37. Similarly, the Back-Up Bid under the Sale Process is the next highest and/or best Qualified 

Phase II Bid as determined by the Liquidator and Colliers, taking into account financial 

and contractual terms and the factors relevant to the Sale Process, including those factors 

affecting the cost, speed and certainty of consummating the proposed sale and the claims 

likely to be created by such Bid in relation to other Bids.

38. Following the review of the Final Phase II Bids, the Liquidator and Colliers determined 

that Sum-ay is the Successful Bidder and that Pinnacle International One Lands Inc. 

(“Pinnacle") is the Back-Up Bidder and provided notice to each party on April 13, 2018. 

A summary of the Bids received in the Sale Process will be provided to the Court as 

Confidential Appendix “1” and a sealing order is being sought by the Liquidator with 

respect to the Confidential Appendices to this Third Report due to the commercially 

sensitive information contained within the Confidential Appendices.
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39. Prior to issuing this Third Report, the Liquidator advised the Applicants and the 

Respondents that Sunray was the Successful Bidder. The Liquidator received requests 

from the shareholders to disclose the purchase price of the Successful Bid to them prior to 

the Motion. After considering this request, the Liquidator advised the Applicants and the 

Respondents that the Liquidator would be prepared to provide the information on the basis 

that it be held in strict confidence until after the closing of the Transaction and that it will 

remain confidential in the event that the Transaction is not concluded. The Liquidator 

provided the information to the Respondents after confirming terms of confidentiality. The 

Applicants declined to receive the information regarding the purchase price to avoid any 

issues should they wish to participate in a further process in the unlikely event that the 

Liquidator needed to remarket the Assets.

40. After selection of the Successful Bidder and the Back-Up Bidder, the Liquidator returned 

the Good Faith Deposits to the other Bidders who submitted a Good Faith Deposit with 

their Phase II Bids.

The Successful Bid

41. The Liquidator and Sunray finalized the tenns of the Successful Bid and executed the Asset 

Purchase Agreement on April 20, 2018. A copy of the Asset Purchase Agreement redacted 

to remove commercially sensitive tenns is attached as Appendix “G” to this Third Report. 

An unredacted copy of the Asset Purchase Agreement is Confidential Appendix “2” and 

will be filed with the Court separately.

42. The principal terms of the Asset Purchase Agreement are set out below, however, an 

interested person should review the Asset Purchase Agreement in its entirety. Capitalized 

tenns not defined in this section of the Third Report shall have the meaning ascribed to 

them in the Asset Purchase Agreement.

43. Sunray will acquire on an “as is, where is basis”, the Purchased Assets set out Section 2.01 

of the APA, which include:

a. The Real Property;

b. All buildings, structures, erections, improvements, appurtenances, fixed machinery, 

fixed equipment and fixtures situate on or forming part of the Real Property;
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