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PART I: OVERVIEW

1. The applicant Royal Bank of Canada (the “Bank” or “RBC”) seeks the heavy-handed and
blunt instrument of a Receivership, but there is a readily available alternative solution in the present
case which obviates the need to appoint a Receiver and, very importantly, will preserve the
viability of the respondent logistics companies and save over 100 jobs in this Peel region-based
business enterprise. Appointing a Receiver over the Respondent Companies is a draconian step
that is far from “just or convenient”; rather, a Receivership is the least desirable outcome where
the Bank’s interests can be well-protected by other means — namely, allowing sufficient time to
complete the current marketing and sale of the respondents’ surplus industrial property in Bolton

(through a real estate broker, Royal Lepage), which should fully cover the Bank’s claims.

2. There is no dispute that RBC is a secured creditor owed approximately $34.12 million.
However, as the Bank is aware, a sale process by a nationally recognized real estate brokerage is
already well-advanced to sell the Bolton property, owned by the respondents and independently
appraised at a value greater than the Bank’s indebtedness. The respondents simply require a
reasonable period of time (a matter of months, perhaps less) to complete a sale and use the proceeds
to pay the Bank in full. Indeed, a prospective buyer, a major construction company, has conducted

its diligence and is currently in serious discussions to purchase the Bolton property.

3. Moreover, current cashflows generated from the Respondent Companies’ ongoing business
activities are strong, and provide important additional financial backing (including to address the
Bank’s claims in the event that the sale proceeds of the Bolton property were to fall just short of
covering all of the Bank’s claims). A one-time problem triggered by the respondents’ former
external accountant is the principal cause of the current situation, but the respondent businesses

are viable on an ongoing basis. The Bank has not advanced any persuasive explanation as to why



the need to appoint a receiver is urgent or that is “just and convenient” in this scenario. The security

supporting the Bank’s loan means that the Bank is fully protected, and by a considerable margin.

4. Instead, the Bank seeks to proceed with this Receivership application, prematurely
selecting a highly invasive remedy that our courts have described as “particularly intrusive” and
“relief that should only be granted sparingly”.! Ontario courts have consistently held that a
contractual provision allowing for the appointment of a receiver, fairly standard in most
commercial loan documents, is not by any means determinative. Even where such a contractual
provision is present, Ontario courts undertake a broad assessment of all relevant circumstances to
determine whether appointing a receiver is just and convenient, applying a test sharing its origins

with equitable interlocutory injunction remedies that call for a balancing of burdens and interests.

5. Here, the relevant circumstances support staying or dismissing the Bank’s application, in
order to permit the Respondent Companies’ sufficient time and breathing space to complete the
sale of the Bolton property, thereby preserving the Respondent Companies and saving over 100
jobs for hard-working local residents, primarily in Brampton and other parts of Peel region. These

circumstances include:

(a) The Bank is the Respondent Companies’ sole material creditor, and the only

creditor or stakeholder that supports appointing a Receiver.

(b) The Bank’s indebtedness is already protected by a fixed first-charge mortgage on
the Bolton property for sale, along with a general security agreement over all of the

debtor’s assets. The appraised value of the Bolton property alone, based on a recent

' Royal Bank of Canada v Chongsim Investments Ltd., 1997 CanLII 12112 (ON SC).




(©)

(d)

(e)

®

appraisal by a well-recognized national real estate services firm, exceeds the

mortgage and indebtedness value to the Bank.

There is no evidence that the value of the Bolton property is depreciating. To the

contrary, the value of the property has appreciated since purchase.

An independent professional estimated the likely marketing and exposure time for
a sale to be six to eight months. It has been for sale since mid-August of this year.
The listing real estate broker, who is part of the national Royal LePage organization,
has indicated that a serious prospective buyer, a major construction company
operating on large projects throughout the GTA, has undertaken diligence and is
currently in significant discussions in respect of the property, and anticipates a
likely offer soon. A second prospective buyer, also a construction company, has
also recently come forward through another major commercial real estate
brokerage. Allowing the Respondent Companies to see the sale process through
will not prejudice the Bank, given its broad and comprehensive security over the
assets of the Respondent Companies. There is no real evidence of any urgency to

the Bank’s application.

The Respondent Companies have offered (and continue to be willing) to institute
safeguards in respect of the current Royal LePage sale process to satisfy the Bank,
such as having the Bank’s proposed representative, KPMG, actively monitor the

sale process through to completion.

There would be very substantial fees and costs associated with a Receivership over

the Respondent Companies. These fees and expenses are unnecessary in the face of



a well-advanced sale process. Moreover, the Receiver is not in any better position
to market and sell the real property than the nationally recognized real estate broker
that is already marketing the property and working on procuring offers from

serious, interested parties.

(2) The Respondent Companies operate a viable logistics, shipping and freight services
business, which is a key cog in the supply chain for multiple companies, including
for the delivery of essential goods (like groceries) to Canadian households,
including in some smaller Ontario centres. Over 100 employees and contractors
rely directly on the Respondent Companies for work, with many other workers in
the supply chain indirectly affected. A Receivership is highly likely to put an end

to the entire business enterprise.

(h) The resulting harm of a Receivership to the Respondent Companies’ stakeholders
cannot be overstated. Over 100 employees and contractors would be out of work
and their families directly affected (during the Holiday season no less). A key link
in the supply chain would be removed, compromising delivery of critical inventory
for multiple companies, including grocery stores in smaller and mid-sized centres.
Deliveries would be halted and fail to make it to manufacturers, retailers and
households. And a viable Canadian business, with growth attributed to many long
years of hard work, would likely be shut down, with the accompanying reputational

damage.

6. In similar circumstances, including those that involve contractual provisions permitting
receiverships, Ontario courts have dismissed receivership applications. As in those cases,

appointment of a Receiver here is neither just nor convenient. The Bank has not demonstrated



urgency. A timely reprieve to allow the sale of the Bolton property to completed will not prejudice

the lender.

7. The Bank’s application should therefore be dismissed or stayed.

PART II: RELEVANT FACTS
A. The Respondent Companies’ Business
8. The respondents consist of Trans Globe Logistics Inc. (“Trans Globe”), Polestar Holdings

Ltd. (“Polestar’), and Compass Rose International Transportation Inc (“Compass Rose”, together

with Trans Globe and Polestar, the “Respondent Companies”™).

9. Together, the Respondent Companies operate a viable transportation and logistics business
enterprise that provides employment to over 100 workers, primarily local residents, and is critical

participant in the supply chain for several manufacturers, distributors and local economies in

Ontario.?
1. Background to the Respondent Companies’ Operations
10. Trans Globe is an Ontario company that carries on business in the transportation and

logistics sphere, including trucking freight services. The company has been in operation since

2010.°

11.  Trans Globe’s freight services include general, bonded, and temperature-controlled freight
(for the transport of, for example, refrigerated food), with a strong presence in Ontario as well as
cross-border offerings across North America. Trans Globe services a variety of companies and

industries, and is an important part of the supply chain for many grocery stores in Ontario and

2 Affidavit of Paul Randhawa affirmed August 23, 2024 (“Randhawa Affidavit”), Responding Application Record of the Respondents dated August
23,2024 (“RAR”), p. 10-12, §4-10.
3 Randhawa Affidavit, RAR, p. 10, 4.



elsewhere, including grocery stores in smaller and mid-sized centres that are essential elements of

local economies.*

12. The respondents Polestar and Compass Rose are Ontario companies affiliated with Trans
Globe that support and assist Trans Globe’s operations. Compass Rose also offers its own freight
services, which include servicing the automotive industry. Compass Rose delivers automotive
parts to original equipment manufacturers, such as Ford and Chrysler. These manufacturers depend
on timely delivery of parts as an element of their coordinated assembly and finishing processes.
The finished parts are transported throughout North America, including through Canada, the

United States, and Mexico.’

13. The Respondent Companies also form a critical part of the supply chain for several

companies beyond those described above.

(a) The Respondent Companies have contracts with several freight forwarders,
including J.B. Hunt Transport, Hub Group Inc, Market Express, Matson Inc.,
Knichel Logistics, Union Pacific Railway — LOUP, APL Logistics, and Alliance
Shippers. These freight forwarders hold rail contracts to move shipments on rail

lines.

(b) The Respondent Companies also support final pick-up and deliveries of shipments
from freight forwarders for several large company distribution centres, including

Amazon, Kraft Heinz, General Mills, Kellogg’s, Electrolux, American Standard,

4 Randhawa Affidavit, RAR, p. 10, 4.
’> Randhawa Affidavit, RAR, p. 10-11, 95.



Chrysler — Stellantis, Ford, LG Electronics, Samsung, and Wismettac Asian

Foods.b

14.  As a result, the Respondent Companies are responsible for thousands of shipments to
companies and their distribution centres — from which they go to wholesale and retail customers —
for a wide variety of goods, every year. These products include groceries, apparel, auto and
industrial items, beauty and health products, electronics, appliances, books, sports goods, toys,

children and baby products (such as diapers), and tools.”

2. The Respondent Companies’ Employees and Contractors

15.  In 2010, the Respondent Companies began as a family-owned business with just two

trucks. The companies’ only employees at the time were family members.®

16. Today, as a result of many years of hard work and successful organic growth, the
Respondent Companies have 87 trucks operating under their name, and approximately 117
employees and contractors. Among the 117 individuals are truck drivers (including staff drivers
and owner-operators who are contracted with the Respondent Companies) as well as sales, office

and administrative staff spread across the Respondent Companies’ offices.’

B. Loan Facilities with RBC

17. RBC is the Respondent Companies’ only material creditor.'® The Respondent Companies
do not dispute that the Bank is a secured creditor owed approximately $34.12 million. However,
the appointment of a Receiver is far from just or convenient in this situation, where an appropriate

resolution is available that would preserve a viable business and save over 100 jobs. The solution

¢ Randhawa Affidavit, RAR, p. 11, 6-7.
7 Randhawa Affidavit, RAR, p. 10, 7.

8 Randhawa Affidavit, RAR, p. 12, q10.

° Randhawa Affidavit, RAR, p. 12, 910.

1 Randhawa Affidavit, RAR, p. 16, 929.



that is readily at hand involves the sale of a valuable property in Bolton owned by the respondent
Polestar (the “Coleraine Drive Property”) that is surplus to and not necessary for the continued

operation of the respondents’ businesses.'!

18. The Bank’s debt is fully secured by a mortgage over the Coleraine Drive Property (along
with general security agreements covering the assets of all of the Respondent Companies).'? The
mortgage is in the amount of $34.69 million, and constitutes a first fixed-charge on the Coleraine
Drive Property.!* Despite this, the Bank never commenced mortgage enforcement proceedings.
Instead, as a first step, the Bank has elected for the more draconian remedy of petitioning the
entirety of the Respondent Companies into a proposed Receivership. The Respondent Companies
voluntarily initiated the sale process to sell the Coleraine Drive Property and pay the Bank back in

full.!*

19. There is no real dispute that the Coleraine Drive Property, if sold at its appraised value,
would satisfy the $34.12 million owed to RBC in full.!> Moreover, the sale of the property would
allow the Respondent Companies to continue to operate a viable business, continue their role as a
key cog in the supply chain for several companies, and preserve the jobs of over 100 local
employees and contractors — all while the Bank, the Respondent Companies’ only material

creditor, is paid back in full.

! Randhawa Affidavit, RAR, p. 12, q11.,

12 Cross-Examination of Tro DerBedrossian dated September 20, 2024 (“DerBedrossian Cross™), p. 10-11, Q.40-45; Affidavit of Tro DerBedrossian
sworn July 17, 2024 (“First DerBedrossian Affidavit”), Application Record of RBC dated July 24, 2024 (“AR”), p. 20-211, 14, 18,
22.

13 First DerBedrossian Affidavit, AR, p. 21, q18.

14 Randhawa Affidavit, RAR, p. 13-14, 14-19.

15 RBC takes issue with disclosing the appraised amount of the Coleraine Drive Property, and the Respondent Companies redacted the appraised
amount from its materials accordingly. There is no dispute that the appraised value is higher than $34.12 million.



C. Proposed Sale of the Coleraine Drive Property
20. The Coleraine Drive Property, owned by Polestar, consists of 6.88 acres of industrially-
zoned land in Bolton, featuring a 4,000 square foot office building, 3,000 square foot workshop,

and space for parked trucks or equipment.'®

21. On August 12, 2024, Avison Young, a leading international commercial real estate services
firm, appraised the market value of the Coleraine Drive Property. Avison Young estimates that the
market value of the Coleraine Drive Property exceeds the $34.12 million owed to RBC.!
Accordingly, the sale of the Coleraine Drive Property at market value would provide the

Respondent Companies sufficient funds to pay out RBC’s debt in full.'8

22. The Coleraine Drive Property has been listed for sale since August by Royal LePage, a
leading Canadian real estate brokerage firm. Royal LePage is engaged in active marketing and
other efforts to sell the property. The Respondent Companies have received inquiries from major
real estate services firms, including CBRE, Colliers, and Jones Lang LaSalle, exhibiting interest
in the property, and have very recently advised that there is a serious prospective buyer, a major
and well-known construction company operating on large projects throughout the GTA, that has
conducted diligence on the property and is in discussions in respect of the property. The broker
anticipates that this prospective buyer is likely to make an offer soon.!”” In addition, a second
serious prospective purchaser, also a construction company, as also recently emerged through

Colliers, a significant commercial real estate brokerage.

16 Randhawa Affidavit, RAR, p. 12, 27, 910 and Exhibit A.

7 Randhawa Affidavit, RAR, p. 13, ]15.

'8 Randhawa Affidavit, RAR, p. 13, §15. Even if sold slightly under market value, the Respondent Companies are confident they could secure the
funding necessary to pay RBC in full nonetheless. Randhawa Affidavit, RAR, p. 13-14, q16.

19 Randhawa Affidavit, RAR, p. 14, 81, 104, 116, §17-18, Exhibit C, D, and E; Supplementary Answers to Undertakings of Paul Randhawa, p. 4-
5, item 9.
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23.  Royal LePage simply requires a reasonable period of time to complete the sale of the
Coleraine Drive Property. According to Avison Young, estimated exposure and marketing time to
achieve a sale at market value is six to eight months (as at August 12, 2024).2° The Coleraine Drive
Property has been listed for sale since mid-August, and the sale process is well-advanced.?! There
is no evidence of urgency for the Bank, including any explanation as to why its receivership
application could not wait so that Royal LePage can have a reasonable period of time to complete

the sale of the Coleraine Drive Property.

24.  As the Respondent Companies have communicated to the Bank, they have no issue with
putting safeguards in place to satisfy the Bank in the interim, such as having KPMG actively
monitor the Royal LePage sale process.’> While some added expenses (that the Respondent
Companies view as unnecessary) would ensue, the alternative of putting the Respondent
Companies into Receivership would be very significantly more expensive and would be highly
likely to wipe the companies out altogether and cause significant economic, supply chain and

employment disruption.?’

D. RBC’s Relationship with the Respondent Companies

25. The Bank nonetheless seeks to pursue the blunt and draconian remedy of Receivership.
Indeed, when the Respondent Companies first emailed the Bank to offer the solution involving the
sale of the Coleraine Drive Property, the Bank simply ignored them and commenced its

Receivership application.?* Since then, the Bank has not made inquiries to determine the status of

20 Randhawa Affidavit, RAR, Exhibit B, p. 34, 69.

2 The Coleraine Drive Property was listed for sale on August 9, 2024. See Randhawa Affidavit, RAR, Exhibit B, p. 34 and Answers to Undertakings
arising from Cross-Examination of Paul Randhawa, p. 2, item 1.

22 Randhawa Affidavit, RAR, p. 14, q19.

» Randhawa Affidavit, RAR, p. 14, q19.

2 DerBedrossian Cross, p. 14-15, Q. 60-65.
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any expressions of interest or other steps by potential buyers in relation to the Coleraine Drive

Property.?

26. The Bank’s resolve to continue with the Receivership application (rather than accept other
reasonable solutions) appears to be attributable to the Bank’s perceived breakdown in its
relationship with the Respondent Companies. However, as outlined in the Randhawa Affidavit,
that situation is largely due to actions and inactions of the Respondent Companies’ now former
accounting firm, S&A Partners Professional Corporation (“S&A Partners”), including as it relates
to reporting requirements and access to books and records. The Randhawa Affidavit summarizes
the efforts by the Respondent Companies to seek to have S&A Partners cooperate with the Bank,

to no avail %6

27.  In attempting to bolster its position, the Bank failed to mention its contemporaneous
understanding of issues the Respondent Companies were having with S&A Partners in its
application materials, and the issues the Bank itself had in direct dealings with S&A Partners.?’
That is unsurprising. The account manager at RBC responsible for the Respondent Companies’
day-to-day relationship for months was Sachit Swarup. Despite that Mr. Swarup would have had
a much more intimate understanding of the Respondent Companies’ business than the Bank’s lead
affiant, who is a manager in the special loans department, the Bank did not provide any evidence
from Mr. Swarup, and its lead affiant, Tro DerBedrossian, did not even mention Mr. Swarup, or

information from Mr. Swarup, in his three affidavits.?®

% DerBedrossian Cross, p. 21-22, Q. 99-102.

26 Randhawa Affidavit, RAR, p. 15-19, §19-40. See also, Randhawa Cross, p. 17-19, Q. 74-82, 87.

%" This contemporaneous understanding is detailed in the Randhawa Affidavit. See RAR, p. 18-19, §34-38.
28 DerBedrossian Cross, p. 6-8, 16-21, Q. 13-33, 68-74, 79-87, 91-98.
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28. Mr. DerBedrossian, had to concede on cross-examination that he never visited the
Respondent Companies’ offices or sites, never met Mr. Randhawa in person, never looked at or
reviewed any company equipment, had no knowledge of Mr. Swarup’s discussions with the
Respondent Company representatives, and had very few conversations with the Respondent
Companies representatives himself, which conversations were limited to one video call and a
couple of phone calls with Mr. Randhawa.?* Mr. DerBedrossian admitted that his understanding
of the business of the Respondent Companies is limited to them operating in the freight service

transportation logistics space.>

29. Similarly, in an apparent attempt to support its application, the Bank implies that a
signature on a waiver document in respect of a company called Geolin Leasing is not genuine and
that somehow the Respondent Companies may in some fashion be responsible.’! RBC bases this
entire allegation on indirect evidence sourced to an employee of RBC named “Mark Wilson”. The
Bank did not provide any affidavit evidence from Mark Wilson, despite that he is an employee and

available to RBC.%?

30. As outlined in the direct evidence of Mr. Randhawa, including his cross-examination, the
Respondent Companies never saw or knew about the alleged waiver document, nor the purported
cover email, until it was provided as part of the Bank’s application record. The Respondent
Companies never signed or had anything to do with the document. Any dealings with Geolin
Financing were by a third-party broker, Planet Financial, which the Respondent Companies ceased

dealings with once the RBC relationship was transferred to the Bank’s special loans department.*’

¥ DerBedrossian Cross, p. 6-8, 16-20, Q. 13-21,

3% DerBedrossian Cross, p. 9, Q. 33.

31 Randhawa Affidavit, RAR, p. 22, §53.

32 DerBedrossian Cross, p. 12-13, Q. 50-57.

3 Randhawa Affidavit, RAR, p. 22-23, §53-60; Randhawa Cross, p. 45-48, Q. 197-209.
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Consistent with this, the equipment listed on the purported waiver document is still owned by the

Respondent Companies, making the entire purported allegation a “tempest in a tea pot”.>*

E. The Respondent Companies Change Accountants

31. Given the difficulties with S&A Partners, which contributed to the schism in the
relationship with the Bank, the Respondent Companies transferred its accountancy work to Prasad

& Company LLP.

32. The engagement with Prasad & Company contemplates securing alternative or re-financing
from other institutions to pay out RBC in full. This potential solution is being explored in parallel

with sale efforts for the sale of the Coleraine Drive Property.*

33.  In this connection, Prasad & Company is working on financial projections for the
Respondent Companies, and has completed draft financial projections for Trans Globe (which

Prasad & Company describes as the anchor generator for the companies).*®

According to Prasad
& Company's draft cash flows, Trans Globe is projected to have healthy weekly cash flows for the
foreseeable future, and the ability to service a significant level of debt per week as part of its
operations. Prasad & Company believes the figures in the cash flow projections are a testament to

the Respondent Companies’ future viability as a business and potential in the event RBC is paid

out, from the sale of the Coleraine Drive Property or otherwise.?’

PART III: ISSUES, LAW & ARGUMENT

34, The only issue to determine on this application is whether it is just and convenient to

appoint a receiver. Here, where there is a reasonable (and well-advanced) solution that would save

3 Randhawa Affidavit, RAR, p. 23, 140, 960, Exhibit M.

35 Answers to Undertakings of Paul Randhawa, p. 2, item 3.

3¢ Supplementary Answers to Undertakings of Paul Randhawa, p. 2-5, 8, item 3 and Tab 1.
37 Supplementary Answers to Undertakings of Paul Randhawa, p. 2-5, 8, item 3 and Tab 1.
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a viable business important to local economies, as well as more than 100 jobs, it is plainly not just

and convenient to appoint a Receiver.

A. The Test to Appoint a Receiver

35.  In order to appoint a Receiver, the Court must be satisfied that doing so is "just and

convenient".*®

36.  In a statement that Ontario courts have repeatedly followed, in Royal Bank of Canada v
Chongsim Investment Ltd. Justice Epstein (as she then was) commented on the extraordinary
nature of relief appointing a receiver: “The appointment of a receiver is particularly intrusive. It
is therefore relief that should only be granted sparingly. The law is clear that in the exercise of its

discretion, the court should consider the effect of such an order on the parties.”’

37.  Accordingly, in determining whether appointing a receiver is just and convenient, the
presence or absence of a contractual provision permitting the appointment of a receiver is not
determinative.*’ Rather, the Court must have regard to all of the circumstances, including in
particular the nature of the property or business at issue, and the rights and interests of all parties

in relation to it.*!

38.  Drawing upon the common origins and nature of the equitable remedies of injunction and

receiver, Ontario Courts have historically taken several factors into consideration in determining

38 2607087 Ontario Limited v. 2654993 Ontario Ltd. et al., 2024 ONSC 4595, §8. Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, s. 243(1);
Courts of Justice Act, RSO 1990, ¢ C.43,s. 101.

3 Royal Bank of Canada v Chongsim Investments Ltd., 1997 CanLII 12112 (ON SC). Emphasis added. See also, Mao v Liu, 2024 ONSC 752, 4108.

402607087 Ontario Limited v. 2654993 Ontario Ltd. et al., 2024 ONSC 4595, {10.

41 2607087 Ontario Limited v. 2654993 Ontario Ltd. et al., 2024 ONSC 4595, 99.
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whether appointing a receiver is appropriate (including where there is a purported contractual

provision in respect of appointment):

(a)

(b)

(©)

(d)

(e)

®

(2

(h)

(@)

@

whether irreparable harm might be caused if no order is made — although it is not
essential for a creditor to establish irreparable harm if a receiver is not appointed

where the appointment is authorized by the security documentation;

the risk to the security-holder taking into consideration the size of the debtor’s
equity in the assets and the need for protection or safeguarding of assets while

litigation takes place;

the nature of the assets;

the apprehended or actual waste of the debtor’s assets;

the preservation and protection of the property pending judicial resolution;

the balance of convenience to the parties;

the fact that the creditor has a provision for appointment under the loan

documentation;

the enforcement of rights under a security instrument where the security-holder

encounters or expects to encounter difficulties with the debtor;

the principle that the appointment of a receiver should be granted cautiously;

the consideration of whether a court appointment is necessary to enable the receiver

to carry out its duties efficiently;
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(k) the effect of the order upon the parties;

Q) the conduct of the parties;

(m) the length of time that a receiver may be in place;

(n) the cost to the parties;

(0) the likelihood of maximizing return to the parties; and

(p) the goal of facilitating the duties of the receiver.*

39.  As the Ontario Superior Court has very recently noted, these factors are not a checklist.
Rather, they are “a collection of considerations to be viewed holistically in an assessment as to
whether, in all the circumstances, the appointment of a receiver is just or convenient”.** Ultimately,
the Court must take a broad view and determine what is just, equitable and convenient, taking all

relevant considerations into account.

B. It is not Just or Convenient to Appoint a Receiver in this Case

40.  With reference to the relevant factors here, it is quite simply not just or convenient to
appoint a Receiver. There are significantly less intrusive solutions that would see the Bank paid in
full, while preserving the Respondent Companies business and saving over 100 jobs associated

with it.

41.  Insimilar circumstances, Courts have rightfully dismissed receivership applications.

42 2607087 Ontario Limited v. 2654993 Ontario Ltd. et al., 2024 ONSC 4595, {11.
432607087 Ontario Limited v. 2654993 Ontario Ltd. et al., 2024 ONSC 4595, q11.
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42.  For example, in M & K Construction Ltd v. Kingdom Covenant International, Justice
McEwen held it was not just and convenient to appoint a receiver in circumstances where: (i)
appointing a receiver would put an end to the respondent’s rights to continue their business; (ii)
there was no evidence the value of the property was diminishing; (iii) the value of the subject
property exceeded the outstanding indebtedness; (iv) the appointment of the receiver would add
significant expenses; (v) there was no demonstrated urgency; and (vi) there were no other

creditors.**

43.  In coming to this decision, Justice McEwen relied in part on Canadian Imperial Bank of
Commerce v. John Taylor's Truck Sales Ltd. There, the Ontario Superior Court dismissed a
receivership application where the bank’s security was “not a wasting asset” and “not in jeopardy”,
the subject property was independently appraised at a value larger than the bank’s indebtedness,
and there was “no urgency to having a Receiver appointed to manage or control any assets or
business”. The court also noted the “inevitably expensive” costs of a Receiver, and urged the
parties to cooperate on the proposed solution to refinance the subject property in the interim and

pay the bank with the proceeds.*’

44. Similarly, in Royal Bank of Canada v Chongsim Investments Ltd, Justice Epstein dismissed
a receivership application where “the effect of installing a receiver to manage the affairs of the
defendants would have a serious and potentially permanent adverse affect on their operations”,
including as a sale process involving a receiver “frequently results in a lower price and always
results in substantial receivership fees”. In coming to this conclusion, Justice Epstein also relied

on the fact that the receivership may well damage the defendant’s relationship with key

“ M & K Construction Limited et al. v Kingdom Covenant International, 2015 ONSC 2241, 6.
45 Canadian Imperial Bank of Commerce v John Taylor's Truck Sales Ltd., 2003 CanLII 38796 (ON SC), 12-4.
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stakeholders, and that the bank had “more than adequate security” for its indebtedness

Accordingly, Justice Epstein dismissed the motion.*

45.  Very recently in 2607087 Ontario Limited v 2654993 Ontario Ltd. Justice Osborne (the
newly designated co-head of the Commercial List) also dismissed an application to appoint a
receiver. The subject application was brought by the debtor’s sole material creditor (pursuant to a
contractual entitlement to do so), which had also commenced mortgage enforcement proceedings
over the subject property. Justice Osborne dismissed the application, commenting on the existence
of the mortgage proceeding, relying on two key factors: (i) the security of the applicant was fully
protected by real property held by the debtor; and (ii) there was no evidence that the value of the

real property was depreciating.*’

46. The Ontario Superior Court decisions outlined above are instructive. Several factual
similarities to those cases are present here, all of which militate in favour of dismissing or staying

the Bank’s application:

(a) The Bank is the Respondent Companies’ sole material creditor, and the only

stakeholder that supports appointing a Receiver.*®

(b) There is no evidence of any urgency in favour of the Bank. The $34.12 million
claimed by the Bank is more than adequately protected by a fixed first-charge

mortgage on the Coleraine Drive Property in the amount of $34.69 million, along

4 Royal Bank of Canada v Chongsim Investments Ltd., 1997 CanLII 12112 (ON SC).
472607087 Ontario Limited v. 2654993 Ontario Ltd. et al., 2024 ONSC 4595, 55-57.
48 Randhawa Affidavit, RAR, p. 16, 929.
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with a general security agreement over all of the debtor’s assets.*’ The value of the

Coleraine Drive Property exceeds this.*

(c) There is no evidence that the value of the Coleraine Drive Property is depreciating.
To the contrary, the value of the Coleraine Drive Property has appreciated since

purchase.”!

(d) There would be very substantial fees associated with a Receivership over the
Respondent Companies.”® These fees are unnecessary in the face of a well-
advanced sale process involving the Coleraine Drive Property, which is already in

place.

(e) As outlined above, the Respondent Companies operate a viable shipping and freight
services business (as Prasad & Company’s cash flow projections further confirm).
They are a key component in the supply chain for multiple companies and continue
to operate a viable business. Their clients rely on the Respondent Companies to
ensure the arrival of goods, including essential goods (like groceries), to customers.
And over 100 local employees and contractors rely on the Respondent Companies
for work. A Receivership would very likely put an end to the Respondent

Company’s business.>*

4 First DerBedrossian Affidavit, AR, p. 21, ]18.

0 Randhawa Affidavit, RAR, p. 13, q15.

5! Randhawa Affidavit, RAR, p. 13, 28, 915, Exhibit A.

52 Royal Bank of Canada v Chongsim Investments Ltd., 1997 CanLII 12112 (ON SC).

3 Randhawa Affidavit, RAR, p. 10-12, 24, 94-10, 61; Supplementary Answers to Undertakings of Paul Randhawa, p. 2-5, 8, item 3 and Tab 1.
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47. The negative impact on these stakeholders cannot be understated. In short, a viable
Canadian business, with growth attributed to many years of hard work, would be shut down for no

compelling reason.>*

48. It would be an unjust result to allow all of this to happen while the sale of Coleraine Drive
Property, which would likely pay the Bank in full, is already underway and well-advanced,
alongside parallel efforts to secure financing by Prasad & Company. Indeed, there is no evidence
that a brief reprieve to allow these solutions to be completed will prejudice the Bank, which is

fully secured by these and other assets, in any way. There is no urgency.

49.  If the Bank would like added safeguards in the meantime, the Respondent Companies
continue to be willing to allow KPMG to monitor the sale process for the Coleraine Drive Property.
While some added costs would ensue, they are far less than the costs of a Receivership, including
all associated professional and other fees and charges, in a Receivership that would very likely

spell the end for the Respondent Companies and damage all stakeholder interests.

PART IV: ORDER REQUESTED

50.  The Respondent Companies therefore request an order dismissing or staying RBC’s

application, with such ancillary and other relief as may be appropriate.

oyl

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

BENNETT JONES LLP

’* Randhawa Affidavit, RAR, p. 24, 961.
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(c) take any other action that the court considers advisable.

Courts of Justice Act, RSO 1990, ¢ C.43

Injunctions and receivers

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be
granted or a receiver or receiver and manager may be appointed by an interlocutory order, where
it appears to a judge of the court to be just or convenient to do so. R.S.0. 1990, c. C.43,s. 101
(1); 1994, c. 12, s. 40; 1996, c. 25,5s. 9 (17).
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