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PART | - OVERVIEW

1. This factum is in reply to the factum of the respondents served on December 5, 2024 (the
“Respondents’ Factum”). All capitalized terms herein that are not otherwise defined shall have

the same meaning ascribed to them in RBC’s Statement of Law dated July 24, 2024.
PART Il - ISSUES
2. This reply factum addresses the following issues:

@ The proper statement of the test to appoint a receiver under to subsection 243(1) of
the BIA and section 101 of the CJA;

(b) The burden on RBC to establish “extraordinariness” in this case; and

(©) The applicability of the case law cited by the Respondents in their factum.
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PART 111 - LAW AND ARGUMENT
A. THE TEST FOR THE APPOINTMENT OF A RECEIVER

3. The Respondents repeatedly misstate the test for the appointment of a receiver as the “just
and convenient test whereas the test is actually the “just or convenient” test.! The distinction makes
a difference as the test is clearly disjunctive and not conjunctive.

B. APPOINTMENT OF A RECEIVER NOT EXTRAORDINARY HERE

4. The Respondents emphasize in their factum that the appointment of a receiver is an
extraordinary and intrusive remedy, but they inappropriately downplay the importance of the fact
that RBC has a contractual right to appoint a receiver.

5. The applicable case law, including decisions written by justices of the Ontario Superior
Court (Commercial List), is replete with statements to the effect that the extraordinariness of the
remedy of the appointment of a receiver is lessened where a debtor has contractually agreed that
on default such a remedy may be exercised.

6. Justice Penny (co-Team Lead of the Commercial List) recently wrote:

In this case, the loan documents expressly provide for the appointment of a receiver. Thus
the burden on BOCC to establish “extraordinariness” does not apply.2

7. The Respondents, at paragraph 37 of their factum, selectively cite paragraph 10 of the
reasons of Justice Osborne in 2607087 Ontario Limited v. 2654993 Ontario Ltd. et al. [“260’] as
authority for the proposition that the existence of a contractual provision permitting the

appointment of a receiver is not determinative. The respondents do not, however, reference the

entirety of that paragraph, which reads as follows:

Where the rights of the secured creditor include, pursuant to the terms of its security, the
right to seek the appointment of a receiver, the burden on the applicant is lessened: while
the appointment of a receiver is generally an extraordinary equitable remedy, the courts do
not so regard the nature of the remedy where the relevant security permits the appointment
and as a result, the applicant is merely seeking to enforce a term of an agreement already

! Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended [BIA], s. 243(1), Schedule B; Courts of Justice
Act, R.S.0. 1990, c. C.43, as amended [CJA], s. 101, Schedule B.

2 Bank of China (Canada) v. 13995291, Court File No. CV-24-00723994-00CL, unreported decision of the Ontario
Superior Court of Justice (Commercial List) dated 30 August 2024, Book of Authorities [BOA], Tab 1 at para 5.



https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4595/2024onsc4595.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/222111/rsc-1985-c-b-3.html
https://canlii.ca/t/7vcz#sec243
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c43/latest/rso-1990-c-c43.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-c43/latest/rso-1990-c-c43.html
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made by both parties: Elleway Acquisitions Ltd. v. Cruise Professionals Ltd., 2013 ONSC
6866 at para. 27. However, the presence or lack of such a contractual entitlement is not
determinative of the issue®.

8. Justice Osborne’s statement in paragraph 10 of 260 is a verbatim repetition of His Honour’s
statement at paragraph 9 of his reasons in RBC v. Ten 4 System Ltd et al* a case where Justice
Osborne granted an application to appoint a receiver over the assets and properties of another

trucking company.

9. Accordingly, the existence of a contractual right to the appointment of a receiver remains
a very important factor to be considered in determining whether the remedy of receivership is just
or convenient. At the time of borrowing, the Debtors agreed as a term of their loan and security
documents that default could be remedied by the appointment of a receiver, and it is disingenuous

for them to argue now that they are in default that the exercise of this contractual right is not just.
C. The Cases Cited by the Respondents are not Applicable

10. The Respondents, in paragraph 42 of their factum, rely on the decision of Justice McEwen
in M & K Construction Limited et al. v. Kingdom Covenant International® and provide an
incomplete list of factors considered in support of His Honour’s decision to decline to appoint a
receiver. The very first factor cited by Justice McEwen was that the respondent in that case had
raised a number of triable issues in an underlying action that involved the totality of the loan in
question, including that the applicant had conspired with other investors against the debtor®.

11.  There are no such factual issues or allegations of conspiracy here. Instead, the facts clearly
show that the Debtors have committed several acts of default, that the defaults are material and
ongoing and have not been waived, that RBC issued demands and NITES which have expired, and
that RBC has the contractual right to appoint a receiver under the loan and security documents.

12.  The Respondents also rely on Royal Bank of Canada v. Chongsim Investments Ltd’

[*“Chongsim™]. in support of the proposition that a receiver should not be appointed where a lender

32607087 Ontario Limited v. 2654993 Ontario Ltd. et al, 2024 ONSC 4595 (CanLll) at para 10.

4 RBC v. Ten 4 System Ltd et al. Ont. SCJ [Commercial List], CV-23-00705869-00CL (unreported endorsement of
Osborne J.), at para 9.

5 M & K Construction Limited et al. v Kingdom Covenant International, 2015 ONSC 2241 (CanLlII)

% 1bid at para 6.

" Royal Bank of Canada v. Chongsim Investments Ltd., 1997 CanLII 12112 (ON SC)



https://www.canlii.org/en/on/onsc/doc/2013/2013onsc6866/2013onsc6866.html
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc6866/2013onsc6866.html
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc6866/2013onsc6866.html#par27
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc4595/2024onsc4595.html
https://canlii.ca/t/k6d94#par10
https://www.spergelcorporate.ca/img/aaten4-r-cv-23-00705869-00cl-rbc-v.ten-4-system-endorsement-rev-oct-18-23.pdf
https://www.canlii.org/en/on/onsc/doc/2015/2015onsc2241/2015onsc2241.html
https://canlii.ca/t/gh8jj#par6
https://www.canlii.org/en/on/onsc/doc/1997/1997canlii12112/1997canlii12112.html
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had more than adequate security for the indebtedness and the appointment of a receiver might harm
the operations of the debtor. The Respondents, however, again fail to discuss the most important
reason why the court refused to appoint a receiver in that case. It was the primary position of the
debtors in Chongsim that the bank had orchestrated the default on which it attempted to rely in
requesting that a receiver be appointed. Justice Epstein accepted the debtor’s argument and found

as follows:

The conclusion is inescapable that the bank was determined to force Dr. Chong to agree to
restructure his credit facilities with the bank to the bank's advantage. Given the agreement
that the bank would not call the loan unless Dr. Chong was in default, the bank only had
one option, to do whatever was necessary to create a default. The bank was successful,
technically, but against this background it would neither be just nor equitable to grant the
interlocutory relief requested by the bank and put in a receiver.

13.  Again, the Debtors here make no such allegations against RBC. Further, it is unclear how
the Debtors could continue their business after selling the Coleraine Drive Property, as those lands

are required as a yard in which to park the Debtors’ 87 trucks®.

14.  As mentioned above, the Respondents rely heavily on the recent decision of Justice
Osborne in 260 in support of an argument that a receiver should not be appointed where the
security of the applicant is fully protected by real property held by the debtor and where there is
no evidence that the value of the security is depreciating.

15. The situation in 260 is, however, very different from this case. 260 involved an application
brought by the prior owner of a property pursuant to vendor takeback mortgages registered on title
to the property in issue. In the underlying litigation, the debtors had sued the mortgagee and
solicitors that acted for them in the real estate transaction for negligence, negligent
misrepresentation and breach of contract. There was then a second action commenced by the
mortgagee against the debtors. The application also involved easement claims involving adjacent
lands that were subject to ongoing receivership proceedings. In other words, Justice Osborne in
260 faced a very messy fact scenario involving complicated and competing claims in respect of
the property.

8 Transcript of Paul Randhawa at page 6 questions 14 — 16.
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16. Justice Osborne in 260 found that the mortgage enforcement proceedings could be
advanced by the mortgagee by way of a remedy and that, in any event, there was no business on

which a receiver could realize as the property at issue was vacant land®.

17. Here, the collateral involved is much more than just real property. The business of the
debtors is apparently ongoing and there is much on which a receiver can realize. The debtors, by
virtue of the GSA, pledged all assets, undertakings and property as collateral for the loans from
RBC. This would include accounts receivable of the debtors and the 87 trucks owned by the
debtors, not to mention and other personal property. The vulnerable nature of security in a fleet of
trucks that can be moved out of the jurisdiction was recently recognized by Justice Cavanagh in
yet another case where a trucking company was put into receivership on December 3, 2024.1°

18. In fact, it is well known that there have been many Court-appointed receivership
proceedings for trucking companies, such as the Respondents in this proceeding, given that much
of the collateral is rolling stock (tractors and trailers) that routinely cross into other provinces, or
into the United States, which could lead to an erosion of the lender’s security, as Justice Cavanagh
recognized in Royal Bank of Canada v. J&R Transport Inc., cited above. Those cases involve, but

are not limited to, the following trucking companies:

e Ten 4 Systems Ltd. (mentioned above).

e Trans Emerge Transport Inc.
e 1175648 Ontario Ltd.

e AHM Transport Inc., AISHKA Express 2016 Inc., AISHKA Express Inc., AISHKA
Recycling Inc. and Tanush Transport Inc.

e Chill X Trans Inc.
e Gifft Express Inc.

e Orbit Express Inc.

e Sardara Transport Inc. et al.

e Pride Group Holdings Inc. (CCAA).

e J&R Transport Inc.

9 260, supra, at para 56-57.
10 Royal Bank of Canada v. J&R Transport Inc., CV-24-00731252-00CL, unreported Endorsement of Cavanagh J.
dated December 3, 2024, BOA Tab 2 at para 7.



https://www.spergelcorporate.ca/img/aaten4-r-ten-4-system-issued-and-entered-order-18-oct-2023.pdf
https://www.spergelcorporate.ca/img/aatran-r-receivership-order-trans-emerge-22-jan-24.pdf
https://www.spergelcorporate.ca/img/aaadco-r-order-andre-j-royal-bank-of-canada-v-1175648-ontario-limited-15-nov-24-62482529.1-.pdf
https://www.spergelcorporate.ca/img/aaaish-r-cv-24-00725055-00cl-rbc-v-ahm-transport-order-sep-16-2024.pdf
https://www.spergelcorporate.ca/img/aaaish-r-cv-24-00725055-00cl-rbc-v-ahm-transport-order-sep-16-2024.pdf
https://www.spergelcorporate.ca/img/aachil-r-receivership-order-rbc-applicant-2024-07-31-61304414.1-.pdf
https://www.spergelcorporate.ca/img/aagiff-r-receivership-order-rbc-v.-gifft-express-inc.-10-sept-2024.pdf.pdf
https://www.spergelcorporate.ca/img/aaorbe-r-order-justice-mcsweeney-2024-08-23.pdf
https://www.spergelcorporate.ca/img/aasard-r-endorsement-justice-osborne-april-17-2024.pdf
https://documentcentre.ey.com/api/Document/download?docId=39089&language=EN
https://www.spergelcorporate.ca/img/aajrtr-r-03-12-24-royal-bank-v.-j-r-transp-ort-cv-24-00731252-00cl-order.pdf
https://canlii.ca/t/k6d94#par56
https://www.spergelcorporate.ca/img/aajrtr-r-03-12-24-royal-bank-v.-j-r-transp-ort-cv-24-00731252-00cl-order.pdf
https://www.spergelcorporate.ca/img/aajrtr-r-03-12-24-royal-bank-v.-j-r-transp-ort-cv-24-00731252-00cl-endorsement.pdf
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19. The Debtors’ position is essentially that the collateral in the real property is sufficient to
satisfy the Indebtedness and RBC should just sit and wait until they sell the Coleraine Drive
Property. The Coleraine Drive Property, however, has been exposed to the market since August of
2024 and no agreement of purchase and sale has been concluded. As well, there is no evidence of

any refinancing options available to the Debtors.

20.  While a debtor must be afforded a reasonable time in which to raise the necessary funds to
satisfy a demand for repayment, that time will generally be of a short duration'! and not anything

in the nature of the almost 6 months that the Debtors have been afforded.
PART IV — CONCLUSION

21. For the foregoing reasons, it is both just and convenient to appoint KPMG as Receiver over

the Property of the Debtors.

22, It is respectfully submitted that the relief requested ought to be granted on the terms of the

Order sought, which is based on the model Order used for receivership proceedings in Ontario.
PART V - ORDER REQUESTED

23.  The Applicant requests that this Court issue an Order substantially in the form attached at
Tab 3 to the Application Record.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

December 9, 2024 /W?‘ )

Roger Jaipargas / Doug Smith
Lawyers for the Applicant

11 Bank of Montreal v. Carnival National Leasing Ltd., 2011 ONSC 1007 at para 13.



https://www.canlii.org/en/on/onsc/doc/2011/2011onsc1007/2011onsc1007.html
https://canlii.ca/t/2fqm3#par13
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Schedule “B” - Legislation Cited

Bankruptcy and Insolvency Act, R.S.C., 1985, C. B-3, as amended

Secured Creditors and Receivers
Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a
receiver to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other property
of an insolvent person or bankrupt that was acquired for or used in relation to a business carried
on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the insolvent
person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.

Courts of Justice Act, R.S.0. 1990, c. C.43, as amended

Interlocutory Orders
Injunctions and receivers

101 (1) In the Superior Court of Justice, an interlocutory injunction or mandatory order may be
granted or a receiver or receiver and manager may be appointed by an interlocutory order, where
it appears to a judge of the court to be just or convenient to do so. R.S.0. 1990, c. C.43, s. 101
(1); 1994, c. 12, s. 40; 1996, c. 25, 5. 9 (17).
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