
Tax Alert
High Court Affirms That Principal Loan Amounts 
in a Money-Lending Business Are Stock-in-
Trade and Thus Deductible as Bad Debts

1.  Summary

This alert is a continuation of our earlier analysis 
published in respect of Premier Credit Limited v 
Commissioner of Domestic Taxes (Tax Appeal E1149 
of 2024), in which the Tax Appeals Tribunal (TAT) held 
that the principal element of a loan advanced by a 
microfinance institution is capital in nature and therefore 
not deductible as a bad debt. 

In that alert, we expressed the view that the Tribunal’s 
decision was commercially punitive and in conflict with 
the Tribunal’s own earlier decision in Fourth Generation 
Capital Limited v Commissioner of Domestic Taxes. 
We therefore called for appellate clarification from the 
High Court.

The High Court’s judgment in Commissioner of 
Domestic Taxes v Branch International Limited 
HCITA E080 of 2025 & HCITA E089 of 2025 
(Consolidated) provides that appellate clarification. 

The Court has authoritatively confirmed that in a lending 
business, loan principal constitutes circulating capital, 
not fixed capital. As such the resulting losses from 
borrower default are revenue losses deductible under 
Section 15 of the Income Tax Act. 

We analyse this decision and its implications below.

2.  Background

The Appellant, Branch International Limited is a mobile 
lending financial services company. 

In March 2024, following a review of its tax affairs 
for 2018 to 2024, the Respondent issued additional 
tax assessments of KES 593,930,027.63 in respect 
of corporate income tax and KES 41,706,822.24 
on account of VAT. The Appellant filed two separate 
notices of objection to the assessments dated 25 April 
2024 and 24 May 2024, respectively, arguing that the 
assessments were invalid due to lack of reasons and 
because they exceeded the five-year statutory limitation 
period.

On 21 June 2024, the Respondent issued a single 
Objection decision upholding its additional assessment 
confirming the assessments and maintaining the 
disallowance of the disputed expense categories. 
Dissatisfied with the Objection Decision, the Appellant 
filed its appeal before the Tax Appeals Tribunal.

On 28 February 2025, the Tribunal found that the March 
2024 assessments were within legal timelines but 
partially allowed the appeal, setting aside disallowed 
legal and bad debt expenses while upholding disallowed 
fraud and related party expenses. 

Both parties, aggrieved by the Tribunal’s decision 
appealed before the High Court which Appeals 
were subsequently consolidated for hearing and 
determination. 

Branch International’s appeal (HCITA No. E089 of 2025) 
challenged the Tribunal’s decision upholding:

i.	 the disallowance of fraud related losses.

ii.	 the disallowance of related party expenses; and

iii.	 the validity of the assessments and objection 
decision on procedural and constitutional 
grounds.



KRA’s Appeal (HCITA No. E080 of 2025) challenged 
the Tribunal’s decision allowing legal, consulting, and 
marketing expenses, and bad debts.

3.  Branch International’s Arguments

Branch International (Taxpayer) argued as follows:

i.	 The allowed legal, consulting and marketing 
expenses were incurred wholly and exclusively 
in the production of income under Section 15 (1) 
of the Income Tax Act as they related primarily 
to financing arrangements and capital raising 
necessary to fund its digital lending operations 
for which it provided sufficient documentary 
evidence, including financing agreements, 
consultancy contracts, and invoices.

ii.	 The allowed bad debts satisfied Section 15(2) 
(a) of the Income Tax and Legal Notice No. 37 of 
2011 since the loan principal in a lending business 
is circulating capital (trading stock), not capital 
expenditure.

iii.	 The disallowed fraud related losses were incurred 
in ordinary course of its business from fraudulent 
creation of fictitious borrower accounts using 
stolen identities.

iv.	 The insistence of KRA on concluded criminal 
investigations was impractical and not a statutory 
requirement for establishing fraud related losses 
thus the losses were deductible under Section 15 
of the Income Tax Act.

v.	 The disallowed related party expenses were 
intercompany reimbursements recorded 
as receivables, not loans or non-deductible 
expenses and documentary evidence had 
been provided demonstrating the nature of the 
transactions.

vi.	 The KRA issued two separate assessments but 
rendered a single objection decision, contrary 
to section 51 of the Tax Procedures Act (TPA) 
yet one of the assessments was time‑barred 
under section 31(4) of the TPA and therefore, 
the assessments and objection decision 
violated Article 47 of the Constitution on fair 
administrative action.

4.  The KRA’s Arguments

The KRA argued that its assessment was lawfully 
grounded, and thus argued as follows:

i.	 The Tribunal erred in accepting inadequate 
evidence and allowing legal, consulting and 
marketing expenses that should be disallowed 
since the taxpayer failed to discharge its burden 
of proof under section 56(1) of the TPA as the 
taxpayer only produced invoices and ledgers 
which were insufficient without internal approval 
documents, requisitions, and proof of settlement.

ii.	 The submission of documents during objection 
only validated the objection procedurally and did 
not prove deductibility and hence the Tribunal 
erred in accepting inadequate evidence. 

iii.	 The Tribunal misapplied Legal Notice No. 37 of 
2011, particularly Guideline 4, which disallows 
bad debts of a capital nature since the loans 
advanced represented capital and not revenue.

iv.	 The taxpayer failed to exhaust all recovery 
measures or prove irrecoverability and did not 
demonstrate that recoveries from previously 
written‑off loans were properly declared as 
income.  

v.	 The Tribunal correctly upheld the disallowance of 
fraud-related losses as the alleged fraud losses 
were not sufficiently quantified or supported as 
internal reports and third‑party investigations 
were inconclusive and there was no final 
determination that the losses were irrecoverable 
in the 2018 year.

vi.	 The Tribunal properly upheld the disallowance of 
related party expenses, as such expenses require 
heightened scrutiny and the taxpayer failed to 
supply adequate documentation to substantiate 
them.

vii.	The Objection decision was lawfully issued 
and addressed the substance of the taxpayer’s 
objections, and no prejudice was suffered by the 
taxpayer due to a single objection decision as the 
High Court’s appellate jurisdiction is limited to 
questions of law, not re‑evaluation of facts.



5.  The High Court’s Findings 

The Court identified the following issues for 
determination:

a.	 Whether the appeals before this Court are 
competent and whether the Court has jurisdiction 
to entertain them under section 56(2) of the Tax 
Procedures Act.

b.	 Whether the Tax Appeals Tribunal erred in law in 
allowing the deduction of legal, consulting, and 
marketing expenses under section 15(1) of the 
Income Tax Act.

c.	 Whether the Tribunal erred in law in allowing the 
deduction of bad debts under section 15(2)(a) of 
the Income Tax Act and Legal Notice No. 37 of 
2011.

d.	 Whether the Tribunal erred in law in upholding 
the validity of the Commissioner’s assessments 
and objection decision under sections 31 and 51 
of the Tax Procedures Act and Article 47 of the 
Constitution.

e.	 Whether the Tribunal erred in law in upholding 
the disallowance of fraud related losses under 
section 15 of the Income Tax Act.

f.	 Whether the Tribunal erred in law in upholding the 
disallowance of related party expenses.

The High Court determined the issues as follows:

a.  On the Competence of the Appeals Issue

The Court held that while KRA had initially served 
an unfiled part of the Record of Appeal and omitted 
mandatory documents such as the Tribunal decision 
as contemplated by Rule 5(e), the defects were 
adequately explained, timeously remedied, and caused 
no prejudice. The High Court was quick to adopt 
a purposive approach and to distinguish between 
procedural defects that go to the jurisdiction of the 
Court and those that are curable and non‑prejudicial. In 
this context, the Commissioner substantially complied 
with the statutory and procedural requirements 
governing appeals from the Tribunal. Further, the 
Commissioner’s challenge to the Tribunal’s interpretation 
of Section 15 of the ITA and Legal Notice No. 37 of 
2011 was confirmed to raise questions of law, beside 
requiring factual context to be resolved. 

b.  On the Legal, Consulting, and Marketing  
     Expenses issue

The Court confirmed the Tribunal’s allowance of these 
expenses. In the Court’s view, Section 15(1) of the 
ITA does not prescribe a rigid evidentiary template. 
Once the taxpayer produced prima facie evidence—

including financing agreements, contractual clauses, 
and invoices—the evidential burden shifted to the 
Commissioner to explain specifically why that evidence 
failed the statutory test. The Commissioner did not 
discharge that burden.

c.  On the Bad Debt Deductions issue

The High Court was very categorical on the following 
aspects; 

	– In a lending business, money advanced to 
borrowers is the enterprise’s stock-in-trade: 
circulating capital that is continuously advanced and 
recovered in the course of trade. Such funds are 
revenue in nature and do not constitute fixed capital 
or a capital asset.

	– The distinction between capital and revenue turns 
not on the inherent nature of the asset but on the 
purpose for which it is deployed in the taxpayer’s 
business.

	– The position is analogous to land held by a property 
dealer or vehicles held by a motor trader: ordinarily 

The Court confirmed the Tribunal’s 
allowance of these expenses. In the 
Court’s view, Section 15(1) of the ITA 
does not prescribe a rigid evidentiary 
template. 
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capital assets, but stock-in-trade when acquired for 
the purposes of the business.

– The risk of non-recovery of stock-in-trade is an
ordinary incident of the trade, and any resulting
loss is a revenue loss incurred in the production of
income.

– Legal Notice No. 37 of 2011, Guideline 4, which bars
bad debts of a capital nature, does not apply to loan
principal advanced in a lending business, as such
principal is not capital.

– Satisfaction of one or more of the Guidelines is
sufficient; there is no obligation to exhaust all
conceivable recovery mechanisms.

d. On the validity of the assessments and Objection
Decision issue

The Court upheld the Tribunal’s finding that a single 
objection decision issued in response to two 
assessments and two notices of objection did not violate 
Section 51 of the TPA. As per the Court, the purpose of 
Section 51 TPA is to ensure objections are considered on 
their merits and no prejudice was demonstrated by the 
taxpayer.  

e. On the Fraud-Related losses issue

The Court affirmed the Tribunal’s disallowance. The Court 
clarified that deductibility does not require concluded 
criminal proceedings but does require objective and 
consistent evidence that the loss was irrecoverable and 
attributable to the relevant year of income.

f. On the Related Party expenses issue

The Court confirmed the Tribunal’s disallowance. The 
Court emphasised that related party transactions attract 
heightened evidentiary scrutiny. The Taxpayer did not 
meet the requisite threshold of proof at the Tribunal level 
and revisiting that conclusion would require factual re-
evaluation lying outside the Court’s appellate jurisdiction.

6. Our Opinion

The significance of the High Court’s decision extends well 
beyond Branch International’s individual dispute. Read 
together with Premier Credit Limited v Commissioner of 
Domestic Taxes and Fourth Generation Capital Limited v 
Commissioner of Domestic Taxes, the judgment resolves 
the conflicting approaches that had emerged within the 
Tribunal’s jurisprudence on the character of loan principal 
in a lending business.

By affirming that loan principal advanced in the ordinary 
course of a lending business constitutes circulating 
capital (trading stock), rather than capital expenditure, 
the Court aligns Kenyan tax jurisprudence with economic 
substance and international best practice.

Taxpayers who were affected by the Premier Credit 
Limited reasoning should now consider their options in 
light of the High Court’s authoritative position. 

There is also a strong case for legislative clarification, 
whether through amendment of Legal Notice No. 37 
of 2011 or through the Finance Bill 2026, to expressly 
confirm that circulating capital in lending businesses 
is revenue, not capital, in nature. Such reform would 
provide statutory certainty and reduce the risk of future 
disputes.

KPMG is happy to assist on any issues arising from 
this alert. Contact our tax and regulatory team on 
taxandregulatory@kpmg.co.ke or 
cakora@kpmg.co.ke. 

https://www.linkedin.com/company/kpmgeastafrica/
https://www.facebook.com/KPMG-East-Africa-177030495784204/
https://www.youtube.com/channel/UCZN5gdaxu8JT9K8HNr0iFlQ
https://twitter.com/KPMGAfrica
https://home.kpmg/ke/en/home.html



