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On November 22, 2018, the Court of Justice of the European Union (CJEU) rendered its 

decision in the Sofina and Others case (C-575/17). The case concerned the compatibility with 

EU law of the French withholding tax levied on dividends paid by French companies to non-

resident loss-making companies. The Court concluded that the French legislation is contrary to 

the free movement of capital.  

 

Background  

Sofina SA, Rebelco SA, and Sidro SA are three Belgian companies that received French-

sourced dividends, which were subject to a 15% withholding tax (WHT) in accordance with the 

applicable double tax treaty between France and Belgium. The three Belgian companies being 

loss-making, the WHT resulted in a non-recoverable expense. By contrast, loss-making French 

companies are only taxed on the amount of the dividends they receive once they become 

profitable again. The Belgian companies considered that this less favorable tax treatment 

infringes EU law and requested a refund of the tax levied. 

 

On September 20, 2017, the French Supreme Tax Court requested a preliminary ruling from 

the CJEU to clarify whether the French dividend taxation regime constitutes a restriction on the 

free movement of capital, and if so, whether such a restriction is justified. The French Court 

questioned, in particular, whether the resulting cash flow disadvantage for non-resident loss-

making companies is compatible with EU law. The referral also mentions cases where a non-

resident loss-making company terminates its activity, meaning that it would never be in a profit 

position again. Lastly, the French Court asked whether the fact that non-residents cannot 

deduct expenses directly linked to the collection of dividends (the “net taxation” argument) 



could be justified by the difference in tax rates between income tax paid by residents and the 

WHT paid by non-residents, although the actual tax burden is not higher for the latter. 

 

The CJEU decision  
 
The Court first noted that the French legislation results in the less favorable tax treatment of 

dividends paid to a non-resident loss-making company, since dividends paid to a French 

shareholder in a similar situation would either never be effectively taxed or would be taxed at a 

later stage, thus creating a cash flow disadvantage. Referring to its previous case law, the 

Court concluded that such a difference in treatment constitutes a restriction on the free 

movement of capital. The fact that French legislation places non-resident loss-making 

companies at a disadvantage cannot be compensated for by the fact that the same legislation 

would not discriminate between non-resident and resident profitable companies. 

 

The Court then addressed whether such a restriction is justified and first observed that resident 

and non-resident companies are in a comparable situation, since France taxes the dividend 

income received by both resident and non-resident shareholders. The Court also rejected the 

need to ensure a balanced allocation of taxing rights between Member States as a possible 

justification. In particular, the Court underlined that the loss of tax revenue resulting from the 

non-imposition of WHT on dividends distributed to non-resident loss-making companies 

ceasing their activities, cannot be regarded as an appropriate justification, insofar as such lost 

revenue is accepted by France in a similar domestic situation. As regards the need to ensure 

the effective collection of tax, the Court underlined that the existing mutual assistance 

mechanisms at the EU level are sufficient to enable France to recover a tax debt in Belgium, if 

a tax deferral had been granted to Belgian shareholders. As a consequence, French rules on 

the taxation of dividends received by non-resident loss-making companies constitute an 

unjustified breach of EU law.  

 

In light of these conclusions, the Court did not consider it necessary to address the French 

Supreme Tax Court’s question on the net taxation argument. 

 

EU Tax Centre comment 

 

The CJEU decision is broadly in line with its previous case law on the taxation of outbound 

dividends. Although the decision is favorable to EU-resident shareholders that do not benefit 

from the participation exemption regime, it would have been particularly interesting to follow the 

Court’s argumentation on the net taxation issue, which was not addressed in this decision.  

 

Should you have any queries, please do not hesitate to contact KPMG’s EU Tax Centre, or, as 

appropriate, your local KPMG tax advisor. 
 
 
 
 

mailto:kpmgeutaxcentre@kpmg.com


 
 

Robert van der Jagt 

Chairman, KPMG’s EU Tax Centre and 

Partner, 

Meijburg & Co 
  

 

  
kpmg.com/socialmedia 

 
 

 
 

 
 

 
 

 
 

 
 

  
 

  

 
 

  
Privacy | Legal 

You have received this message from KPMG’s EU Tax Centre. If you wish to unsubscribe, please 

send an Email to eutax@kpmg.com. 

If you have any questions, please send an email to eutax@kpmg.com 

You have received this message from KPMG International Cooperative in collaboration with the 

EU Tax Centre. Its content should be viewed only as a general guide and should not be relied on 

without consulting your local KPMG tax adviser for the specific application of a country's tax rules 

to your own situation. The information contained herein is of a general nature and is not intended 

to address the circumstances of any particular individual or entity. Although we endeavor to 

provide accurate and timely information, there can be no guarantee that such information is 

accurate as of the date it is received or that it will continue to be accurate in the future. No one 

should act on such information without appropriate professional advice after a thorough 

examination of the particular situation.  

To unsubscribe from the Euro Tax Flash mailing list, please e-mail KPMG's EU Tax Centre 

mailbox (eutax@kpmg.com) with "Unsubscribe Euro Tax Flash" as the subject line. For non-KPMG 

parties – please indicate in the message field your name, company and country, as well as the 

name of your local KPMG contact. 

 

KPMG's EU Tax Centre, Laan van Langerhuize 9, 1186 DS Amstelveen, Netherlands  

 
© 2018 KPMG International Cooperative (“KPMG International”), a Swiss entity. Member firms of 

the KPMG network of independent firms are affiliated with KPMG International. KPMG 

International provides no client services. No member firm has any authority to obligate or bind 

KPMG International or any other member firm vis-à-vis third parties, nor does KPMG International 

have any such authority to obligate or bind any member firm. All rights reserved. The KPMG name 

and logo are registered trademarks or trademarks of KPMG International. 
  

  

 

http://www.kpmg.com/socialmedia
https://home.kpmg.com/xx/en/home/misc/privacy.html
https://home.kpmg.com/xx/en/home/misc/legal.html
mailto:eutax@kpmg.com
mailto:eutax@kpmg.com
mailto:eutax@kpmg.com
http://twitter.com/
http://www.linkedin.com/compan
http://facebook.com/
http://youtube.com/
http://instagram.com/

