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EU list of non-cooperative jurisdictions

EU list of non-cooperative jurisdictions - Background

In January 2016, the EU Commission presented its Anti-Tax Avoidance Package, which included
a commitment for a common approach to third country jurisdictions on tax good governance
matters. The objective was to replace the various national tax haven lists with a single EU listing
system which would provide "clear, coherent and objective criteria".

The end result was the adoption on December 5, 2017 of the initial EU list of non-cooperative
jurisdictions for tax purposes (the EU List — Annex | to the Council conclusions on the EU list
of non-cooperative tax jurisdictions).

The list is the result of an in-depth screening and dialogue process between the European
Commission and a selection of non-EU countries that were assessed against agreed criteria for
tax good governance. The current screening criteria are founded upon tax transparency, fair
taxation, and the implementation of OECD anti-BEPS measures. Jurisdictions that do not
comply with all criteria, but that have committed to reform are included in a state of play
document — the so-called “grey list” (Annex Il).

The EU List is an on-going project and is regularly updated and revised. A substantive reform of
the initiative, including in terms of geographical scope and listing criteria, is under discussion at
EU level.

Last update of the EU list of non-cooperative jurisdictions (Oct 2024)

On October 8, 2024, the General Affairs Council adopted conclusions on the EU list of non-
cooperative jurisdictions (Annex |) and the state of play with respect to commitments taken by
cooperative jurisdictions to implement tax good governance principles (Annex Il — “grey list"”).
Following this revision, the following countries have been listed:

List of non-cooperative
jurisdictions (Annex I)

Grey list (Annex Il)

1. American Samoa 7. Russian 1. Antigua and 6. Eswatini

2. Anguilla Federation Barbuda 7. Seychelles

3. Fii 8. Samoa 2, Be-li.ze o 8. Turkiye

4. Guam 2. %Bi’adga: & 3 iﬁ:;}s(;]sv'rgm 9. Vietnam

0. Palau 10.US Virgin Islands 4. Costa Rica

6. Panama 11.Vanuatu 5. Curagao
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https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/
https://www.consilium.europa.eu/en/policies/eu-list-of-non-cooperative-jurisdictions/
https://www.consilium.europa.eu/media/voqdaho5/st14269en24.pdf

Defensive measures against non-cooperative jurisdictions

The EU imposes a series of measures as a whole against non-cooperative jurisdictions.

Member States have committed to applying at least one administrative and one tax counter
measure against non-cooperative jurisdictions with effect from January 1, 2021 at the latest (or
July 1, 2021 should they face institutional or constitutional issues).

Administrative counter-measures

EU Member States agreed in December
2017 to apply at least one of the
following  administrative =~ measures
against countries on annex | of the EU
list of non-cooperative jurisdictions:

Tax counter-measures

In December 2019, the Council adopted
guidance on coordination of national |
defensive measures in the tax area '
towards countries on the EU List.
Specifically, Member States agreed to
apply at least one of the following

¢ reinforced monitoring of transactions,

legislative measures: . . .
e increased risk audits for taxpayers

¢ non-deductibility of costs, that benefit from listed regimes,

e CFCrules,
e increased withholding tax rates,

e increased risk audits for taxpayers
that use tax schemes involving listed

e limitation of participation exemption. regimes.

The Code of Conduct Group (COCG) has undertaken a review of defensive measures applied by
Member States and a revised state of play (as at January 31, 2023) was published in June
2023. The CoCG is currently considering whether and how coordination of the measures could
be enhanced.

Other (mandatory) EU measures against non-cooperative jurisdictions include:

FASTER

Under the (pending) FASTER Directive,
certain financial intermediaries will be
able, or required to facilitate fast-track
withholding tax relief at source or
refund procedures.

Mandatory Disclosure Rules (DAC6)

Reporting obligation where recipients of
cross-border payments are resident for
tax purposes in a jurisdiction that is
included in Annex | (hallmark C1b(ii))),
irrespective of whether the transaction is
aimed at generating a tax benefit.

Financial intermediaries established
e et ' outside the EU may apply for
registration as a Certified Financial
Intermediary (CFl) provided that the
third country of residence is neither on
() Annex | of the EU list of non-
cooperative jurisdictions, nor (ii) on the
EU list of high-risk third countries (anti-
money laundering list (subject to certain
additional conditions).

Public Country-by-Country Reporting

Stricter reporting obligations (i.e. on a
jurisdiction by jurisdiction basis instead of
aggregated amounts) where a jurisdiction
is listed on Annex | (on March 1 of the
reporting year) or on Annex Il (on March 1
of the reporting year and the preceding
financial year).
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https://data.consilium.europa.eu/doc/document/ST-9875-2023-INIT/en/pdf

Application of the EUlist and/or
national tax havenlists

Legend - Defensive measures against countries listed on:

EU List (direct reference in the law, local
implementation of changes to the EU list not
required ): Austria, Belgium, Croatia, Cyprus,
Estonia, Finland, Italy, Luxembourg, Malta,
Romania, Sweden

EU List (domestic implementation of Annex |,
updates need to be adopted through a separate

. legislative act / ministerial regulation before they
become applicable): Czechia, Denmark,
Germany, Hungary, Ireland, Latvia, Netherlands,
Poland

National tax haven list, which refers to EU List
but also includes additional jurisdictions: France,
Slovakia

National tax haven list, not connected with the

. EU List (countries may apply criteria similar to
the ones applied by the EU CoCGQ): Bulgaria,
Greece, Lithuania, Portugal, Spain

Note: For the purpose of this overview "EU List” refers to Annex | to the Council conclusions on the EU list of
non-cooperative tax jurisdictions

Belgium: Uses EU list for CFC and participation exemption limitation purposes and national tax haven list for
deduction limitation purposes.

France: The participation exemption limitation and the increased French WHT rates only apply where the
jurisdiction is listed because it does not provide for an effective information exchange or due to non-compliance
with EU criterion 2.2.

Italy: Uses EU list for deduction limitation purposes and white list for withholding tax purposes.

Netherlands: Conditional WHT also applies to jurisdictions included on Dutch tax haven list (i.e. jurisdictions
without profit taxes or with a statutory rate of less than 9 percent).

Poland: Uses EU list as well as national tax haven list. The latter provides for a broader scope of defensive
measures and includes some of the countries included in the EU list, as well as additional ones.

Slovakia: Uses a white list. Among others, countries on the EU List are excluded from the white list.
Spain: Following a reform, a new list was published in February 2023.

Sweden: Uses EU list for deduction limitation purposes and white list for CFC purposes.

KPMG ’



Overview of defensive measures -
August2024

Most EU Member States have implemented at least one defensive tax measure against countries on the EU List.’

Limitation of
participation
exemption

Withholding tax
measures

Non-deductibility of

Controlled Foreign

Countries
Company rules

costs

Austria Yes

Belgium Yes Yes

Bulgaria? Yes

Croatia Yes Yes

Cyprus Yes

Czechia Yes

Denmark Yes

Estonia: Yes Yes Yes
Finland Yes

France* Yes Yes
Gormany
Greece

Hungary Yes

Ireland? Yes

Italys

Latvia Yes

Lithuania Yes

Luxembourg

Malta

Netherlands

Poland’

Portugal

Romania

Slovakia®

Slovenia

Spain

Sweden®

Note 1: For details on the administrative measures implemented by
Member States please refer to the COCG's “Revised state of play of
the implementation of the 2019 Guidance on Defensive Measures by
EU Member States”

Note 2: Non-deductibility of interest expenses applied under certain
conditions, however, irrespective of where the lender is located.
Note 3: Certain costs related to countries on the EU List are subject
to CIT. Specific CFC rules apply to individuals.

Note 4: The application of defensive measures depends on the
criterion based on which a jurisdiction was listed.

Note 5: Finance Act 2023 introduced withholding tax on certain
payments made to associated entities established in jurisdictions on
the EU list on non-cooperative jurisdictions or in “zero-tax”
jurisdictions, subject to a range of complex exceptions. In addition,
Finance Bill 2024 proposes to introduce a participation exemption for
certain foreign dividends received on or after January 1, 2025 from
companies resident for tax purposes in the EU/EEA, or jurisdictions
with which Ireland has a double taxation agreement.
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Note 6: Deduction limitations enacted in 2023 apply to countries on
the EU list of non-cooperative jurisdictions while the withholding tax
measure applies to countries that are not included on the white list.
Note 7: No deduction limitation but payment for certain services /
royalties to residents of tax havens may increase the amount of
‘minimum income tax'. In addition, different national tax defensive
measures are applied depending on whether a jurisdiction is included
on the national tax haven list or the Polish list of non-cooperative
jurisdictions.

Note 8: Costs paid to non-cooperative countries (not on the white list)
are tax deductible after their actual payment and only if applicable
WHT has been withheld. In case of individuals, a 35 percent tax on
profits of the CFC (in countries not included on the white list) applies if
dividends are not distributed.

Note 9: Sweden applies a white list of countries where income is not
considered to be subject to low taxation for CFC purposes. Not
related to the EU list.
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Contacts

KPMG's EU Tax Centre and the KPMG network of EU tax specialists can help you understand the complexities
of the EU tax legislation and how this can impact your business. If you would like more information about how
KPMG can help you, feel free to contact one of the following advisors, or, as appropriate, your local KPMG contact.

Raluca Enache

Associate Partner,
Head of KPMG's EU
Tax Centre

E: renache@kpmg.com

Christoph Marchgraber

Partner
KPMG in Austria

E: cmmarchgraber@kpmg.at

Kris Lievens

Partner
KPMG in Belgium

E: klievens@kpmg.com

Alexander Hadjidimov

Director
KPMG in Bulgaria

E: ahadjidimov@kpmg.com

Maja Maksimovic

Partner
KPMG in Croatia

E: mmaksimovic@kpmg.com

Margarita Liasi

Principal
KPMG in Cyprus

E: Margarita.Liasi@kpmg.com.cy

Marco Dietrich

Senior Manager,
KPMG's EU Tax Centre

E: marcodietrich@kpmg.com

Joel Zernask

Partner
KPMG in Estonia

E: jzernask@kpmg.com

Pauliine Laine

Director
KPMG in Finland

E: Pauliina.Laine@kpmaq_fi

Marie-Pierre Hoo

Partner
KPMG Avocats in France

E: mhoo@kpmgavocats.fr

Gerrit Adrian

Partner
KPMG in Germany

E: gadrian@kpmg.com

Ariel Manika

Director
KPMG in Greece

E: amanika@kpmg.com

Ladislav Malusek

Partner
KPMG in Czech Republic

E: Imalusek@kpmg.cz

Birgitte Tandrup

Partner
KPMG in Denmark

E: birgitte.tandrup@kpmg.com

Gabor Beer

Partner
KPMG in Hungary

E: Gabor.Beer@kpmg.hu

Colm Rogers

Partner
KPMG in Ireland

E: colm.rogers@kpmag.ie
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Ana Puscas

Senior Manager,
KPMG's EU Tax Centre

E: apuscas@kpmg.com

Lorenzo Bellavite

Associate Partner
KPMG in Italy

E: Ibellavite@kpmag.it

Steve Austwick

Partner
KPMG in Latvia

E: saustwick@kpmg.com

Vita Sumskaite

Partner
KPMG in Lithuania

E: vsumskaite@kpmg.com

Sandrine Degreve

Managing Director
KPMG in Luxembourg

E: sandrine.degreve@kpmg.lu

John Ellul Sullivan

Partner
KPMG in Malta

E: johnellulsullivan@kpmg.com

Robert van der Jagt

Partner
KPMG in the Netherlands

E: VanderJagt.Robert@kpmg.com

Tomas Ramos

Director
KPMG in Portugal

E: tomasramos@kpmg.com

lonut Mastacaneanu

Director
KPMG in Romania

E: imastacaneanu@kpmg.com

Zuzana Blazejova

Executive Director
KPMG in Slovakia

E: zblazejova@kpmg.sk

Matej Lampret

Partner
KPMG in Slovenia

E: matej.lampret@kpmg.si

Julio Cesar Garcia

Partner
KPMG in Spain

E: juliocesargarcia@kpmg.es

Caroline Valjemark

Partner
KPMG in Sweden

E: caroline.valjemark@kpmg.se

Michatl Niznik

Partner
KPMG in Poland

E: mniznik@kpmg.pl
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